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APPEAL COURT REPORTS. 



DORAISWAMY vs. KAJ^iBl A.B. et al. 

No. 5,119, D. C, Jaffna. 

Present : Hutchinson, C. J., & Wood Rbnton, J. 

leth December, 1908. 

Partiiion action — Interlocidory decree- When it should be made — 
Power of Court to amend. 

All interlocntory decree iu a partition action ought to be 
made after such investigation of title as the Couit thinks suf- 
ficient; and, in any case, it ought not to be made upon a mere 
agreemeut of the parties to the action as to the shares which they 
will take. Then further investigation takes pluce; and, as a re- 
sult, the Court has power to confirm the interlocutory decree, or 
to vary it, or to make a wholly different order. 

BalasingJiam for appellant. 

Judgment. 

Hutchinson, C. J. — This is a partition action in which 
the then District Judge, Mr. Sanders, on the 1st of June,. 
1908, made an interlocutory decree for partition of the land 
between the plaintiff and the defendant. 

The only investigation of title that was made before that 
decree was the evidence given by the plaintiff ; but that evi- 
dence alone does not appear sufficient to warrant the order.. 
The appellant, who is the 1st defendant, then applied to the 
District Court to set aside the interlocutory decree. The ap- 
plication was made to Mr. Sanders' successor in office, Mr. 
Thaine. He held that he had no power to set the- interlocu- 
tory decree aside. I think that he had power to do so. An 
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Corea interlocutory decree in a partition action ought to be made 
Sernando after such investigation of title as the Court thinks sufficient ; 
and, in any case, it ought not to he made upon a mere agreement 
of the parties to the action as to the shares -which they will 
take. Then further inquiry takes place ; and, as a result, the 
Court has power to confirm the interlocutory order, or to 
vary it, or to make a wholly different order. But this order of 
the 1st June was made without any proper investigation ; and 
it must be set aside, and the case sent back to the District 
Court for trial. 

Wood Renton, J.— I concur. 



COREA vs. FERNANDO. 

No. 10,543, P. C, Negombo. 

Present: HUTCHINSON, C. J. 

2nd December, 1909. 

-Medical practitioner— Medical Registration Ordinance {No. i 0/1905) 
sec. 19 {b) — Professing to practise as an apothecary. 

The fact that a man examined a child and gave it medicine 
on two or three occasions does not coustitnte an offence under 
sec. 19(6) of the Medical Registration Ordinance of 1905. 

The accused in this case was convicted by the Police 
Magistrate of Negombo (V. P. Redlich, fesq.) in that he did 
"profess to practise medicine without being registered under 
Ordinance No. 2 of 1905, and thereby committed an offence 
punishable under sec. 19(6) of the same Ordinance", and 
was sentenced to a fine of Rs. 50. 

The Magistrate gave the following reasons for his de- 
cision : — 

"I find accused guilty under sec. 19 sub-sec. (6) of Ordi- 
nance No. 2 of 1905, and sentence him to pay a fine of Rs. 50. 
I see no reason to disbelieve Bakelman. He is supported by 
Dr. Loos, with whom he had a conversation to the effect that 
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accused had attended on his child, examined him, and pre- Corea 
scribed for him. Accused had not been registered in Svly femando- 
last. He admits his fee was returned in August. In these 
circumstances I hold that accused 'professed to practise' and 
thereby brought himself jvithin the penal provisions of this 
Ordinance." 

The evidence referred to by the learned Magistrate was 
as follows : — 

Walter Loos : I am Registrar of Births and Deaths 
Negom.bo. I have been so for the last 10 years. I know this 
accused. I know that he has not been registered under the 
Ordinance No. 2 of 1905. I do not know that he uses or 
takes a name implying a qualification to practise medicine or 
surgery by modern scientific means. I do not know that he 
^practises for gain. There are no free dispensaries in Negombo. 
I have seen his dispensary. I did not see him dispens- 
ing. 1 know that accused prescribes. I know that he ex- 
amines patients and gives them medicine. I know that Mr. 
Bakelman's child was attended to two months ago by accused. 
I cannot say to a certainty that accused owns the dis- 
pensary Ihave seen patients in accused's dispensary. 

Gross-examination : My knowledge that accused pre- 

•scribes is gained from hearing from others. The only person 

I can mention by name is Mr. Bakelman. He told me some 

time in July . Bakelman told me that his child was ill 

and was treated by accused. That was the substance of what 
he told me. I cannot remember the exact words 

A. B. Bakelman : I know this accused. I took 

a child of mine to him in July last to be treated by him. 
The child was suffering from mandaiL (marasmus). He 
examined the child and gave me some medicine powder for 
the child. My wife paid 50 cents for the powder. I was by. 
I saw her do it. Accused took the money. That was the first 
time I went to him. He is generally known as Dr. Norbert. 
There were four or five other patients in the dispensary that 
day. He examined and prescribed for them. I did not call 
him Doctor on the occasion. He has a reputation for the 
successful treatment of children. That is why I took my 
child to him. The medicine he gave me was English medi- 
cine, and not what is given by vedarales. 
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Corea Gross-examined: I paid 50 cents for the medi- 

FeZ'ando "ine and took it away. 50 cents was for the medicine. He 
examined the child and gave a powder. He mixed the medi- 
cine himself. After my first visit I was speaking of I again 
went to accused once or twice. On' those occasions also he 
examined the child and gave me medicine, and charged me 
for it. On one occasion he wrote a slip of paper and gave it 
to one Alphonso. I do not know what the medicines were. 
Alphonso looked at it and gave me the medicine. I paid 
Alphonso 50 cents. 1 did not on this occasion pay anything 
to accused. 

Re-examined : I do not know if the 50 cents I paid him 
included his charge for examination. 

Baiva (with Wadsworth) for accused-appellant. 

The Solicitor-General for respohdeint. 

Judgment. 

Hutchinson, C. J. — The appellant was convicted under 
■sec. 19(Z») of the Medical Registration Ordinance No. 2 of 
1905. The charge made against him was of "practising him- 
-sdf as an apothecary without first obtaining a license for 
that purpose from the Registrar of the Ceylon Medical 
College". He was fined Rs. 50, but no formal conviction was 
drawn up ; and when his appeal first came on, the record was 
sent back to the Magistrate with a request that he would 
enter up a formal conviction. A formal conviction was ac- 
cordingly entered. It follows the judgment of the Magistrate, 
and convicts the appellant of professing "to practise medicine 
vdthout being registered under the Ordinance". The appellant 
contends that there is no evidence that he professed to 
practise medicine. The Solicitor-General, for-the respondent, 
contends that there is such evidence, and also that there is evi- 
dence that he practised medicine for gain, which would be an 
offence under another sub-section. I do not think that it is a 
case in which any further amendment Should be allowed to the 
prejudice of appellant, so that I have only to consider whether 
there is evidence that he did that of which he was convicted, 
i.e., profess to practise medicine. There is evidence, which 
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the Magistrate believed, that one man took his child, -which was 
suffering from some illness, to the appellant, who examined 
it and gave some medicine for the child, for which the man's 
wife paid the appellant 50 cents, and that the same man took 
the child to the appellant once or twice afterwards, and that 
the appellant examined the child and gave some medicine 
for it and charged for the medicine. That is the only 
evidence. It is not enough to prove that the appellant pro- 
fessed to practise medicine. 

The conviction was wrong, and I set it aside. 



Abu- 
bakker 

V. 

Cadet 
Lebbe 



ABUBAKKER vs. CADER LEBBE. 

No. 5,936, D. C, Kandy. 

Present: Lawrie & Withers, JJ. 

Argument : Ith & 12th December, 1890. 

Judgment : 19th December, 1899. 

Possessory action — Mesne profits— Requisites. 

Where the laud for which the plaiuiiflF sues for a declaration 
of title was sold iu executiou agaiust him, the purchaser should 
be added as a party plaintiff. 

To aiKintaiu an action for mesne profits founded on wrongful 
possession of laud the plaintiff must have at the date of the de- 
cree for mesne profits a present possessoij- title. 

Bawa for defendant. 



Sampayo for respondent. 

Judgment. 



c. a. V. 



Lawrie, J. — The plaintiff here brought action to es- 
tablish his title to land to which he alleged he had right by gift 
and succession from his father, but of which he had never 
been in possession. He sought to eject the defendant then in 
possession, and he prayed for damages atid mesne profits. 

During the pendency of the suit, before the question of 
right was tried, and while the defendant was in possession, the 



; THE APPEAL COURT REPORTS. 

^bu- land was seized and sold by the Fiscal under a writ against 
^_ the plaintm. 

S^Me -^^ ^y opinion this action for declaration of title should 

then have abated. It could be continued only by the pur- 
chaser, the owner of the land ; it may be in addition to the 
plaintiff, the former owner, but certainly the purchaser was a 
neceasary party, and this action for declaration of title could 
not go on without him. 

On this ground I would dismiBs the action. The learned 
District Judge tried the issue of title, and in his judgment he 
finds for the plaintiff ; but in respect of the sale and of the 
fact that the purchaser was no party to this action, the District 
Judge abstained from pronouncing a decree in ejectment, and 
gave the plaintiff a decree for mesne profits for the years prior 
toi the Fiscal's sale. 

It is consistent with justice that if the defendant be a 
wrongdoer, who with profit to himself kept the plaintiff out 
of possession, he should be made to repay that profit which he 
has reaped by his injurious act. But the law seems well es- 
tablished that the right to demand mesne profits is consequen- 
tial on obtaining a decree for possession. It seems denied to 
those who are not entitled to possess. It has been held that 
the right to recover mesne profit does not arise until possession 
is; recovered. See Lord Hardwick's decision in Norton v 
FHcker (1737) 1 Atkyn's Rep. p. 523. 

In the year 1758 in Aslin v. Parkin Lord Mansfield re- 
served the point at the Assizes, and the opinion of all the 
Judges was "aw action for mesne profits is consequential to the 
recovery in ejectment", 2 Barr. Rep. p. 66S ; and in the foot- 
note to the chapter on Trespass to Land -in Bullen and 
Leake, 1 p. 538, there are many cases cited to the same effect 

It seems to work injustice in this Case ; but 1 think that 
•certainly the law is that to maintain an action for mesne 
profits founded on wrongful possession of land the plaintiff 
must have at the date of the decree for mesne profits a present 
possessory title. Here the plaintiff in 1897 parted with and 
lost his right to the land, and with it (in my opinion) he lost 
his right to sue for mesne profits. 

If he had added the purchaser as plaintiff, a decree fo"^ 
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mesne profits might have been given, and he might have had 
an equitable right to demand so much of the damages 
recovered from the defendant as represented the mesne pro- 
fits prior to the plaintiif's purchase. As the action now stands 
the decree cannot be supported. 

I set aside and dismiss the action with costs. 



Abu- 
bakker 

V. 

Cader 
Lebbe 



Withers, J. — When this case was argued before the 
Chief Justice and myself the only point on which we desir- 
ed to hear counsel was whether the plaintiff: could get judg- 
ment for mesne profits in the absence of a decree for 
declaration of title ? The hearing was adjourned for the pro- 
■duction of authorities. My brother Lawrie and 1 have now 
heard the point fully discussed. 

The facts of the case which give rise to the point are 
briefly these: This is an action to vindicate a house and 
ground in the possession of the defendant, who alleges he has 
-a better right to the premises than the plaintiff. 

The plairitifif has never had possession of the premises. 
According to him his late father owned the house, and donat- 
ed it to him in April, 1889. Plaintiff was a minor, if not an 
infant, at that time ; but as his father died soon afterwards 
without revoking his gift, that effectually passed such title as 
the donor had to the plaintiff, if he decided to accept the gift 
on his attaining majority. In July, 1892, the plaintifE being 
fitill under age instituted this action of rei rlndicatio by his 
next friend, his mother. 

This lady died on the 14th October, 1893. The action, 
however, was carefully nursed for four years, when the plain- 
tiff, on the allegation that he was a major of 24 (sic) years, 
applied for leave to proceed with the action in his own name. 
The District Judge states in his judgment that the plaintiff 
parted with his title to the premises on the 27th July, 1897. 
Notwithstanding this assignment the plaintiff was allowed to 
prove for his mesne profits from the date of his father's death 
to the date of his assignment. 

Was he competent to doso ? This is the question which 
we have to decide. 

Only one decision in point was cited to us, and that wns 
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Abu- 
bakker 

V. 

Cader 
Lebbe 



an unreported judgment of mine in an appeal from a decree 
of the Court of Requests, Aviaawella, No. ;5,494, in 1894 (July 
28).* 1 required the action in the Court of Requests to be 
one for dampges by way of mesne profits independent of 
any claim to a declaration of title, and I made the following 
observations : — 

*'A claim for mesne profits is ancillary to an action to 
recover immoveable property which is in the possession of 
t.io defendant, and can only be recovered in such an action 
where the plaintiff has not re-entered into possession of the 
premises since his expulsion from them. Had the plaintiff 
re-entered into possession after the alleged ouster, this action 
would have been competent to him as damages for trespass 
to his premises during the interval between ouster and re- 
entry. Having no cause of action to support the particular 
claim herein, his case fell to the ground, and his action' was 
properly dismissed." 

I adhere to that opinion, which seems to me to have the 
authority of Voet to support it. See his Book VI., Title I., 
dc rei vindicationes. At all events there is a passage in 
Voet whicb exactly meets this particular cas^ (116. 1. 4.): Sed 
et si litis contestatw tempore dominus fuerit qui hanc acti- 
onem movit lite vera pendente dominium amiserit dbsolvi 
*No. 3,494, C. R,, Avisawbi,i,a. 
Argument : 2olh Jii'y, 1894. 
JUDGMENT: I'ird July, 1894, 
van Langenberg for plaiutiff-appellant. 
Judgment. 

Withers, J. — Dissociated from a claim to a revindicntiou of the 
piopert)-, there whs no cause of action for damages by way of mesne 
profits for unlawful detention, for this is clearly what the plaintiff 
seeks to recover in this action. If a claim for uiense profits is ancil- 
lary to BTi action to recover immovable property which is in the pos- 
ession of the defendant, and can only be recovered in such an action 
ri'here the plaintiff has not re-entered into possession of the premises since 
his expulsion from thetn. Had the plaintiff re-entered into posses- 
sion since the alleged ouster, this action would have been competent 
to him as damages for trespass to his premises during the interval 
between ouster and re-entry. Having uo cciuse of action to support 
the particular claim herein, his case fell to the ground, and his 
action was properly dismissed. 

Hence I must affirm the judgment of dismissal, though I do not 
tliink. the reasons for dismissing the action in the Commissioner^ 
judgmeut can be supported. 

AfBruied with costs. 
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.reum ratio dieted", and for the following reasons : — "Ttiiii ^idane_ 

. ^- 1 1 t Aratchy 

■ quia res divinit ad earn casuni, a quo initium actio habere et v. 

in quo consistrre mm potiiit turn quia dvsiit acLoris inter Joromsct 
esse. Turn denique quia suhlatum est ac crtinctum illud, 

■guod unicuin hujus actionis fundamentuin est. Quibus von 
obest, quod actio noxaUs duret, et oondemnatio sequi delteat si 
lite pendente actor a reo domnii uin servi ronsecutns si/." It 
was during this action that the plaintiff attained his majority 
and decided to accept this gift ; but I think it can make no 
difference in principle whether a plaintiff in this action has 
■Acqairedithe nuda pro2yrietas before action or acquires it dur- 
ing action ; for, as Voet observes in lectio 80 of that book, 
restituendcB veniunt ex hac actione res una cum fructibus. 
I do not see how you can well dissociate the reS from the 

Jructus ; and when the dominium goes the foundation of the 
action goes with it. 

In my opinion the plaintiff's action must be dismissed. 



VIDANE ARATCHY OF BATAPOLA rs. .JOROI^ISA 

et at. 

No. 32,770, P. C, Balapitiya. 

Present: Middleton, J. 

21st June, 1909. 

J^orest 'Ordinance (No. i6 of xcfq)— Rides under sec, 2\— Report to 
Government Agent— What evidence required. 

The omission by the "officer seizing" to forward his report 
to the Government Agent, ami the consequent omission by the 
latter to forward the report to the Police Magistrate, is not such 
an irtegularity as invalidates the proceedings, where a formal 
campLaiut countersigned by the Government Agent is presented. 

In a charge of having dug plumbago in a Crown land with- 
out a permit under rule 4 of sec. 21 (d) of the Forest Ordinance 
(No. 16 of 1907) it is incumbent on the prosecutor to prove that 
the land was not included in a reserved or village forest. 

The charge against the accused was that they "did unlaw- 
fully and without having first obtained the permission of the 
Forest OfScer, or of some other person empowered to grant 
-the same, dig plumbago in the Crown land called Tak- 
katuwekela and did thereby commit an offence 
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Vidane punishable tinder rule 4 of sec. 21 {d) of the rules framed 
^ratchy ^^^^^^ ^^^ Forest Ordinance, No. 16 of 1907, and published in 
Joronisa the Gazette of April 23rd, 1907". 

The Magistrate found the accused guilty, and sentenced 
the 1st and 2nd accused to undergo three months', and the 
3rd accused to one month's rigorous imprisonment. The 
accused appealed. 

Vernon Orenier for appellants : — (1) The very inception 
of the proceedings was bad. The special procedure provided 
by the Forest Ordinance is to the effect that the oflBcer seizing 

shall, rrs soon as may Z*e, make "a report of the 

circumstances" to the Government Agent or Assistant 
Government Agent, who is to fortlnvith forward the same 
to the Police Magistrate, "and such Magistrate shall 
take such measures as may be necessary for the trial".- 
In the present case not only was no report at all for- 
warded as required, but the complaint to the Police Court,., 
though endorsed "Prosecution authorised (Sgd.) H. A. 
Burden", was, in the first place, not by the "officer seizing",,, 
and, secondly, apparently not before the Government Agent 
till the day on which proceedings commenced, ?'.^., more than 
three weeks after the alleged offence — a delay which, con- 
sidering there were only two material witnesses for the 
prosecution, is directly contrary to the spirit of the Ordi- 
nance \_Vide. sec. 38 et seq]. That the report required is not a 
mere formality appears from Jansz v. AUis (1 Br. p. 209). 

(2) Although the nature of evidence adduced would at 
first sight seem to suffice in view of the rule in question,. 
which refers to "land at the disposal of the Crown (and not 
to "Crown land" as incorrectly suggested in the complaint), 
it is submitted that the rule in question being made by virtue 
of sec. 21 of the Ordinance, it is the phrasing of that section 
itself which mi^st govern the case. Inasmuch as the rules 
authorised to be made by that section must relate to forest 
"not included in a reserved or village forest" evidence to 
this effect is essential for the purpose of the present prosecu- 
tion. (The Forest Banger, Horaivaimtana v. Tarnbeya 
Chellu, S. C. M., 3rd March, 1909.) 

No appearance for respondent. 
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Judgment. Vidane 

Aratchy 

V. 

MiDDLETON, J. — In thib case the three accused-appellants Joronisa 
were convicted under rule 4 of sec. 21 (d) of the rules 
framed unler the ForesI; Ordinance, No. 16 of l'J07, published 
in the Government Gazi'tte of 2:3rd April, 1909, of digging 
plumbago in Crown land. The first objection taken to this 
conviction in the appeal is that the Magistrate has not re- 
ceived from the Government Agent or the Assistant Govern- 
ment Agent a report of the officer in respect to the forest 
offence alleged to have been committed. It would seem that 
the Ordinance lays down specifically that report shall be 
made to the Government Agent, and on receipt of that report 
the Government Agent under sec. 39 has to forward it to the 
Police Magistrate having jurisdiction to try the offence, and 
such Magistrate shall take measures necessary for the trial of 
the accused person and the disposal of the property according 
to law. In the present case no real report, according to the 
true meaning of that word, was prepared by the "officer" 
and sent to the Government Agent, but the Headman con- 
tented himself with formulating what may be described as 
a. complaint and sending it to the Government Agent, who 
-countersigned it and sent it to the Magistrate. So that in 
the present case the Ordinance has not perhaps strictly been 
-complied with. The Ordinance appears to have omitted 
directions to the Government Agent to make a complaint : it 
simply requires him to forward the complaining officer's 
report. The irregularity that has occurred here in this case 
is not one I think which would prejudice the accused, nor 
one which ought to invalidate the proceedings. 

The second point taken, however, by Counsel for the 
appellants is more important. The rules under which this 
prosecution is instituted are made by virtue of sub-sec. 
1 of Sec. 21 of the Ordinance 16 of 1907, and it is clear from 
that section that such rules must be with respect to forests 
not included in a reservi'd or village forest. The obligation 
therefore arises on the prosecution for an offence under 
these rules to prove this negative averment. In a case quoted 
^0 me, No. 116, P. C., Auuradhapura, No. 30,713, decided on 
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Vidane 3rd March, 1909,* my brother Wendt on the construction of 
Aratchy ^.j^jg game sentence upheld the necessity of such proof, and I 
Joronisa ^®®1 bound to say that this decision is one which I ought to 
follow. The terms of the section, taken in conjunction 
with the rule founded on it, make it obvious that I should 
hold so. This being so I have to consider whether I shall 
send the case back for the prosecution to supplement their 
evidence by this formal proof, or whether I shall not set 
aside the conviction and sentence. I think that if I take the 
former course probably the same error would occur over and 
over again. It is best that the requirements of the law 
should be brought home to those entrusted with the adminis- 
tration of it by an acquittal. I therefore direct that the 
conviction be set aside and these accused-appellants be 
acquitted. 

THB FOREST RANGER, HORAWAPATANA vs. TAMBEYA 

CHBU.U. 
No. 30,713, P. C, Ratnapura. 
^rd March, 1909. 
W. H. Perera (Balasingham with hitu) for appellant. 

Judgment. 
Wendt, J. — The complaint in this case is contained in a cluuisil)' 
filled up printed form intended for use under Ordinance No. 10 of 
1885, which is no longer in force It gives the date of the Gazette 
containing the rules referred to as the 27th January, 18S7, which 
would appear to be an error for 21st January. The complaint was 
that the accused unlawfully cleared, set fire to and broke up the soil 
of a certain named forest land, being land at the disposal of the 
Crown, and not a reserved or a village forest, without a permit ani 
otherwise than in accordance with the rules. 

When the accused appeared and was told the particulars of the 
alleged offence, he stated that he had cleared half an acre of his own. 
land. The defence, therefore, was a justification of the acts charged' 
as unlawful. It did not however relieve tht prosecution of the 
necessity of proving every single ingredient necessary to constitute 
the offence. Tbe evidence of the Forest Ranger, the only witness 
examined, was taken in a very scrappy way. As to the ownership of 
the land, he only says : "it is Crown land fifty to sixty years old, and 
Crown land." He does not state what the nature of the land was with, 
suflScieiit particularity even to enable the presumption of Crown 
title under Ordinance No. 12 of 1840 to be applied. The accused is 
alleged to have destroyed certain trees, but their age is not stated. 
There is absolutely no proof of the land not being included in a re- 
served or village forest. The necessity for such proof appears on the 
face of sec. 21 of the Ordinance No. 16 of 1907, under which the ap- 
pellant was convicted, and has been repeatedly pointed out in the 
decisions of this Court— See amongst others Nugapitiya Muhandiram 
v.- Sudalayandi, (i N. L. R. p. 103). 

The Magistrate has directed that one-half of the fine be paid to 
the informer. I see no authority in Ihe Ordinance for any 
such order.and its propriety is open to qiiestion,because the informer 
in this case was the Forest Ranger, whose official duty I take it is to 
detect and punish offences of the kind in question. 

I see no reason for the prosecution being allowed another op- 
portunity of proving their case. I therefore set aside the conviction 
and acquit the appellant. 
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SILVA rs. SILYA. 
No. 7,100, D. C, Negombo. 

Present: "Wbndt & Middlbton, J J. 

ARGUMENT: 28th May, 1909. 

Judgment : 4th June, 1909. 

Res judicata— Civil Procedure Code, sees. 34 & 207. 

The plaintiff (appellant) in this case instituted action 
No. 14,632 in the Court of Requests of Negombo against the 
defendant (respondent) to have him ejected from a house stand- 
ing on a certain portion'' of land, 9 acres in extent. The defend- 
ant pleaded a presdViptive title to the house and also to 3 acres 
of the land. At the trial the following issues were framed : — 

1. Has the defendant gained a prescriptive title to the 
house ? 

2. Did the defendant build the hous2 ? 

The Commissioner found iu favour of the defendant, and 
dismissed the plaintiff's action. 

Thereafter the plaintiff instituted the present action, in 
which he claimed 3 acres of the land, alleging that, since the 28th 
day of November, 1908 (the date of the first action), the defendant 
had been in unlawful possession. The defendant pleaded the 
judgment in the former case as res judicata. 

Held: That the cause of aciion iu the two cases was not 
the same, and that neither under sec. 34 or sec. 207 of the Civil 
Procedure Code was the plaintiff stopped from briDging the 
present action. 

It is of the utmost importance to clearly ascertain what was 
the cause of action in every case when the question oi res judicata 
is raised in respect of its decision. 

E. W. Jayaicardene for plaintiff-appellant : — The pre- 
vious action dealt only with the house and the land on which 
the house actually stood. The title to the land of three acres 
was not mentioned or in issue. Sec. 34 of the Civil Procedure 
Code does not apply, as plaintiff's title to the land was not 
disputed originally. Sec. 207, which is very wide in its terms, 
has no application, as the plaintiff could not anticipate the 
present cause of action'. 

41, D. C. (Interlocutory), Galle, No. 8,577, S. C. M., 4th 
June, 1909. 

10 N. L. R. p. 167 ; and 11 N. L. R. pp. 220 & 215. 
Vol. v., pant 2. 
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Silva 

V. 

Silva 



W. Sansoni for respondent :— The evidence in the case 
shews that the title to the land was in dispute before the 
former case. Sees. 34 and 207 apply. The plaintiff should 
have claimed the whole land. The second trial will be the 
same as the first. The claim for the land could' have been 
included, and therefore bhould. It is included in one cause of 
action. 



Jnyairaidciie in reply. 

.JUDGMEKT. 



c. a. V. 



MiDDLETON, J. — In this case it appears the same plain- 
tiff instituted action 0. R., No. 14,632, on the 28th November, 
1906, against the same defendant, claiming that the defendant 
be ejected from a house standing on land described in the 
schedule to the plaint as 9 acres in extent, which had been 
donated to the plaintiff subject to the donor's life interest by 
deed of 12th November, 1903. The plaint averred that the 
defendant had been allowed to occupy the house by the 
don-ors to the plaintiff free of rent. 

The defendant in his answer averred that the plaintiff's 
donors had given him .H acres out of the 9 acres mentioned in 
the schedule to the plaint about 35 years ago, and that he 
had built the house in question, resided on it, and taken the 
produce of the said land and planted it, and he claimed title 
by adverse possession under sec. 3 of Ordinance No. 22 of 
1871. 

The issues framed in the case were : (1) Has the defend- 
ant gained a prescriptive title to the house ? (2) Did the de- 
fendant build the house ? 

No issue was framed as to the land at all. 

The Commissioner of Requests found that the defendant 
had obtained a title^ by adverse possession to the house, and 
^ave judgment for the defendant. 

In the present a"ction the plaintiff in his plaint averred 
that the defendant had been in the unlawful possession of 
3 acres of the same 9 acres mentioned in the schedule 
to the plaint in the Court of Requests .action since the 28th 
November, 1906, the date of the Court of Requests action. 
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and prayed for a declaration of title to him and the eject- Silva 
ment of the defetidant. Silva 

In his answer the defendant pleaded again the gift to 
him of the 3 acres by plaintiff's donors, the building of 
the house, and the planting of the said land, and its adverse 
possession by him for upwards of 20 years as against the 
donors ; and further pleaded that the judgment in C. R., 
Negombo, No. 14,632, estopped the plaintiff from seeking to 
eject the defendant. 

The District Judge gave judgment for the defendant, and 
dismissed the plaintiff's action, holding that the doctrine of 
estoppel did not apply, but that sec. 34 of the Civil Procedure 
Code governed the case. 

The plaintiff appealed, and at the outset before us admit- 
ted by his Counsel that as regards the house and land on 
which it stood the decision in the Court of Requests case was 
res ywc^icafof of his right to claim it; but he argued that he 
was not so estopped as regards his claim to the 3 acres 
either by sec. 207 or sec. 34 of the Code. 

In 41, D. 0. (Inty.), Galle, No. 8,577, S. C. M., 4th 
June, 1909,* I have set out what in my opinion constitute 

*IBRANCHI BA.\Y e^(?/. vs. RAHIMAN. 

No. 8,577, D- C., Gai,i.E. 

Present: WendT & WiddlETON, JJ. 

Argument: 26th & 21th May, 1909. 

JtidCMEnT : 4//; June, 1909. 

Tambyah (with Allan Drieberg) for defetidaut-appellaiit. 

No appearance for defendant. 

f, a. V. 
Judgment. 

MiDDLET.iN, J. — The question in this case is, whether a decree 
passed in C. R., Galle, Nb. 8,405, in which the parties to this action 
occupied the same positions, is res adjudicata of the question sought 
to be decided in the present action. 

To constitute a valid estoppel by judgnaeiit in personam under 
English law I think I am right in saying that the judgment 
relied on must be given by a Court of com netent jurisdiction, must 
be between the same parties or their privies, must be for the same 
cause of action, must have comprised a finding on the same question, 
and the question must have been directly in point in the former case; 
but such estoppel will also be valid by our Ceylon procedure law 
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Silva the elements necesaavy to establish a valid estoppel by judg- 
Siiva merit in personam under the English and Ceylon law. 

If we look at sec. 34 it is clear that a plaintifE must, in- 
clude the whole of the claim he is entitled to make in respect 
of his cause of action; but he may relinquish a part of it to 
enable him to bring his action in a cheaper scale. 

If he omits to sue in respect of, or intentionally relin- 
quishes, any portion of his claim, he cannot afterwards sue in 
respect of the portion so omitted or relinquished. 

If he has more than one remedy for the same cause of 
action, and omits, without the leave of the Court obtained be- 
fore the hearing, to sue for any of such remedies, he cannot 
afterwards sue for the remedy so omitted. 

Sec. 207 makes it obligatoi-y to claim every right of pro- 
perty or relief of any kind which can be claimed, set 

up, or put in issue between the parties upon the cause of 

where there was an omission or relinquishment of any part of the 
claim which the plaintifiF was entitled to make in respect of the 
same cause of action as regards such part of the claim, or where 
there was an omission of a remed)' which might have been claimed 
without the leave of the Court as regards such remedy (sec. 34, Civil 
Procedure Code), and where any right of property or relief of anj' 
kind which could have been set lip 011 the cause of action for which 
the action was brought was not set up as regards such right or re- 
lief not set up (sec. 207, abi supra), or where an action lias been with- 
drawn without the leave of the Court (sec. 406, ubi supra). 

In action C. R., Galle, No. 8,405, the present plaintiffs sued the 
present defendant for rent, of certain premises bearing assessment 
No. 199 which it was alleged the defendant held over upon a ten- 
ancy granted by the plaintiffs. The defendant denied in his answer 
that he held over the premises, but averred that he was owner of 
premises bearing assessment No. 199-'^ standing on the land in ques- 
tion together with the soil covered by the premises. 

The plaintiffs' claim was apparently intended to cover both the 
premises No. 199 and what defendant called 199A. 

The issues framed were: — (i) Was the defendant a tenant of the 
plaintiff from the 24th February, 1904., to the 24th February, 1905 .' 
(2) Has defendant had use and occupation of the premises since 24th 
February, 1905.' (3) What would be a reasonable amount for such 
use and occupation .' (4) What amount is due ? (5) Is house No. 199 
different from the house No. 199A .' 

No issue was actually settled as to the defendant's claim of right 
to 199A, and the plaintiffs' cause of action was for holding over 199A 
as a part of an entirety including both 199 and 199A. 

The Commissioner of Requests held that the defendant was a 
tenant of 199, but not of 199 \, that he had not held, over, and that 199 
and 199A were two separate premises, and dismissed the plaintiffs' 
action . 

The Commissioner of Requests, therefore, decided that 199A was 
not a part of the plaintiffs' property comprised in 199, and practi- 
cally gavi- judgment in the defendant's favour for 199A. 
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action for which the action is brought ; and whether it be Silva 
actually so claimed, set up, or put in issue or not, such right of siiva 
property, or to relief, becomes res judicata on the passing of 
final decree. 

It therefore is of the utmost importance to clearly ascer- 
tain what was the cause of action in every case where the 
question of res judicata is raised in respect to its decision. 

The learned District Judge holds here that the cause of 
action in the two cases was the same, i.e., an adverse posses- 
sion by the defendant of the house and land on which the 
house stands. 

I cannot agree with his opinion. It certainly was the 
cause of action in the Court of Requests so far as the land on 
which the house actually stands is concerned ; but in the Dis- 
trict Court cases it is specifically averred in the plaint that 

lu tliat action it was obligatory on the plaintiffs under sec. 207 
of the Civil Procedure Code on their cause of action to set up any 
right of property they alleged they possessed to the premises 199AJ 
but the only title they apparently put forward was that their title to 
199 included the pi^emises 199A. 

The answer of the defendant very clearly indicates a claiui of 
title to 199A by the defendant ; audit was, therefore, incumbent on the 
plaintiffs, who asserted the possession of the defendant, to prove their 
title to 199A if they desived to succeed. 

I thiu'i, therefore, it. is not quite correct to saj', as the learned 
District Judge says in the judgment under consideration, that the 
question of title was not in issue in C. R., Galle, No. 8,405. Their 
title to 199 A was not specifically made an issue, but was in issue, and 
must have been decided by the finding of the Commissioner of 
Requests when he held that 199 and 199A were separate premises. 

The judgment of my biother Wendt, with which I entirely agree, 
in Bada Appu vs. Gunawardene et al. (10 N. L. R. p. 170), very clearly 
depicts the stringency of sec. 207 of tlie Civil Procednre Code. 

In C. R., No. 8.405, the plaintiff did set up a right of property in, 
or title to, 199A upon the cause of action for which the action was 
brought, which was traversed iu the answer; and if they neglected to 
prove it, or any other right they had in it than the one set out, the 
right becomes a res adjuaicata, which cannot be made the subject of 
action between the same parties. 

All this assuiiies that the Court of Requests had jurisdiction on 
the ground of value to hear the action, and that the cause of action 
in both Courts was the same. 

The plaint in the District Court was for a declaration of title to,^ 
and ejectment from, a portion of the premises alleged in the Court 
of Requests case to have been leased to the defendant, and are clearly 
identifiable as the premises 199A, as to which judgment was given in 
the Court of Rfequests. The answer pleads the decree of the Court 
of Requests in bar of the claim. 

The District Judge says in his judgment that the defendant 
says the value of the soil and house on C in the plan which repre- 
sents 199A is Rs. 300. 
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Silva since the date of that action the defendant had been in un- 
Sil'va lawful possession of the 3 acres, thereby making the cause of 
action an adverse poHseasion of the 3 acres which had not been 
complained of by the plaintiff, or apparently asserted by the 
defendant, until he filed the answer in the Court of Requests 
case. 

The evidence ijiveu in the District Court case by plain- 
tiff and defendant shews that the action was instituted for 
the house, and that the defendant raised a claim to the land as 
a defence, not in reconvention. The Arachchi's evidence is 
of a contradictor}' character in his cross-examination, and does 
not to my mind shew that the plaintiff knew at the time of 
the institution of his action of any clajm to the 3 acres by 
the defendant, but wanted to eject defendant froin the house 
as being the only claim he was then entitled to make on the 
defendant's adverse possessi-on of it: 

Th« defendant, it is true, raised the question of the 3 
acres in his answer ; but, judging from the 4th paragraph of 

The action in the Court of Requests as laid by the plaintifFsin- 
volved the inclusion of 199A. in 199, and thus a claim to rent o'u a 
property the coinbiued value of which must have exceeded Rs. 300 in 
the aggregate. 

The claim was for rent and holding over 199A, and the amount 
did not apparently exceed the Court's jurisdiction. 

The defendant raised the question of title, and so made the 
action a dispute as to the ownership of a part of the land which, 
therefore, may have been beyond the jurisdiction of the Court of 
Requests. 

It might be argued that the causes of action were different in 
the two Courts, i.e., that the cause of action in the District Court was 
nn assertion of title by the defendant to 199A, while in the Court of 
Requests the cause of action was for non-payment of rent for alleged 
holding over of premises the entirety of which the plaintiff assured 
he had let to the defendant; that in the Court of Requests case the 
•cause of action was the refusal to fulfil an obligation, while in the 
District Court it was the denial of a right. 

I think, however, that the cause of action was the same in both 
cases, /«.,"the alleged wrongful detention of the premises, but that 
the Court deciding the question may not have been competent to do 
so on the ground of value. 

In my opinion, therefore, the case must go back for the ascertain- 
ment of the value of 1994. ; and if it is proved that such value exceeds 
Rs. 300, then the decision of the District Judge will stand, and the 
case go for trial unbarred by the defence of res adjudicata. 

If the value prove to be less than Rs. 300, then the defence aires 
adjudicata will hold good, and the appeal be allowed and the action 
be dismissed with costs in both Courts, 

In the first alternative the appellant will have the costs of this 
appeal, and other costs incurred will be costs in the cause. 

WendT, J.— I agree 
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the plaint in the present case, that would have been a claim Subaya 
which if raised in reconvention would have been far beyond Pnlli^ 
the jurisdiction of the Court of Requests. No issue was ^/^» 
settled on the point, and the .Commissioner appears to have 
ignored it and confined his inquiry into the rights of the 
parties as to the house, raised by the plaintiff, upon which he 
gave judgment. 

In my view, therefore, the plaintiff included in the Court 
of Requests case the whole of the claim which he was entitl- 
ed to make in respect of the only cause of action he ap- 
parently had at the time, i.e., the alleged adverse occupation 
of the house by the defendant. 

I also think that the cause of action in the Court of Re- 
quests case was different to that relied on in the District 
Court case which I have already distinguished. 

I would hold, therefore, that neither under sec. 34 or sec. 
207 of the Civil Procedure Code is the plaintiff estopped from 
bringing this action, and would set aside the judgment of the 
District Judge and send the case back to be tried in due 
course, allowing the appeal with costs. 

Wbndt, J. — I agree. 



SUBAYA vs. PUBLIS APPU. 

No. 3,101, P. C, AVISAWELLA. 

Present : HUTCHINSON, C. J. 

Argument : SOth November, 1908. 

JUDGMENT: Isf Decemher, 1908. 

Nuisance — Ordinance No. 15 0/18(12, sees, s (i) <£f (2) and i — Nature oj 
charge — Previous publication of offences. , 

lu a charge of committing a nuisance under Ordinance 
No. 15 of 1862, the defendant should be clearly informed what 
the charge against hiui is. 

Compliance with the requirement of sec. 7 with regard to 
the publication of particulars of the offences for which any 
penalty is imposed by the Ordinance is not a condition precedent 
to any prosecution under the Ordinance. 

Prins (with Koch) for appellant. 

The Solicitor- Generaltor respondent. 
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Subaya JUDGMENT. 



V. 



^^pf^ Hutchinson, C. .J.— The appellant was conTicted under 

sec. 1 (1) of the Nuisance Ordinance No. 15 of 1862 for that 
he being the occupier of a house at Puakpitiya kept the drain 
(the premises of land) at the back of "the said house in a 
filthy condition, and thereby committed an offence punish- 
able under sec. 1 (1) of Ordinance No. 15 of 1862". 

The summons served on the appellant charged him that 
he being the occupier, &c., "kept the premises of the said 
house in a filthy state". 

Neither the charge nor the conviction discloses any 
offence under sec. 1 (1) ; there is no allegation, nor is there 
any evidence that the premises were in such a state as to be a 
nuisance "or injurious to the health of any person", which is 
the essential element of an offence under sec. 1 (1); 

The respondent's Couisel however contends that the con- 
viction should be amended by substituting sub-sec. (2) for (1). 
Under sub-sec. (2) it is an offence if a man has in or upon any 
house, building, or land occupied by him any foul or offensive 
ditch, gutter, drain, privy, cesspool, or other receptacle. He con- 
iiends that the evidence proves such an offence. The Magis- 
trate in his judgment says "the' accused is charged with having 
his premises in a filthy condition", which is correct. Then he 
finds him guilty "in that he being the occupier of a house at 
Puakpitiya did ke6p the drain (the piece of land) at the back of 
it in a filthy condition". I think that in cases of prosecution 
for nuisance the defendant should be clearly informed what 
is the charge against him. It is quite easy to state it precisely 
in the words of the law creating the offence ; and it is not 
fair to state it in vague terms, on the chance that the evidence 
may prove one of several possible offences — there is evidence 
that there is a ditch "6 or 5 feet wide and a span deep" at the 
back of the house. But both the judgment and the formal 
■conviction appear to mean that it was the piece of land which 
was filthy ; and it is not necessarily any offence under either 
sub-sees. (1) or (2) to keep year land filthy. 

I must set the conviction aside. The appellant's Counsel 
raised another objection to the conviction, which, however I 
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■think is not a good object) on. He said that there is no evidence Antara- 
that sec. 7 of the Ordinance had been complied -with. That v. 
section requires the Board of Health to publish particulars of -^'"i^' 
the offences for which any penalty is imposed by the Ordi- 
nance. In my opinion, however, that publication is not a con- 
dition precedent to any prosecution under that Ordinance. 



AMARASAKERE & Co. vs. DUCKWORTH. 

No. 10,414, D. C, Colombo. 

Present: MiDDLBTON, J. 

Argument : 38th May, 1909. 

JUDGMENT: 8tli June, 1909. 

Res judicata — Civil Procedme Code, sees. 34, 207 <&* Sit— Cause of 
action. 

The plaintiffs sued defendant for the wrongful detention of a 
certain amount of fibre. The defendant denied wrongful deten- 
tion, and pleaded that the fibre in question became subject to 
baling charges and store rent, which the plaintiffs failed to pay; 
that the fibre was sold, after noticet o plaintiffs; and after debit- 
ing themselves with the amount realized the defendant claimed 
in reconvention the balance due. 

In a previous case between the same parties the plaintiffs iu 
the present action alleged in reconvention the wrongful deten- 
tion by the defendant of some fibre; and the defendant in his re- 
plication, admitting possession only of a portion, claimed baling 
charges in respect of the fibre. The defendant in that action 
waived his claim for baling charges at the trial. Plaintiffs were 
given judgment and defendant's claim dismissed. 

In the present action it was contended : i. (By the defendant). 
That the judgment in the previous case barred plaintiffs bring- 
ing their present claim. 2. (By the plaintiffs). That defendant 
was now estopped from claiming store rent as he had omitted to 
do so previously. 

Held: That (i) the plaintiffs were not estopped from main- 
taining this action ; nor (2) was the defendant estopped from 
making his claim for store rent in reconvention. 

Also: The words "cause of action" imply not only the 
wrong for the prevention for redress of which action may be 
brought, but connote the grounds upon which such wrongarises 
and thus enable their destruction, 
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In an action No. 23,077, D. C, Colombo, instituted ia 
1906, the plaintiff (the appellant hereto) sued the defend- 
ants (the respondents hereto) for certain sums due for work 
and labour done, including an item of Eh. 44-36 for the baling 
of certain fibre. In reconvention the defendants claimed 
damages for breach of warranty iu respect of .certain goods, 
and the value of certain fibre alleged to have been detained . 
by the plaintiff. The plaintiff, in his replication, averred 
that only 44 cwts. of fibre was being detained by him, that 
the baling charges claimed by him were for the baling of 
this fibre, and that the [fibre was at the defendant*' disposal 
subject to the payment of store rent therefor. The plaintiff 
obtained judgment for his claim less the sum which he 
claimed as baling charges and which he waived at the 
trial, and the defendants' claim in reconvention was wholly 
dismissed. This judgment was affirmed in appeal. In July, 
1908, the respondents sued the appellant- in this action for 
the wrongful detention of the 44 cwts. of fibre. The appellant 
answered in March, 1908, he, after notice to the respondents,, 
had sold the fibre to defray his claim for store rent due and un- 
paid by the respondents, leaving a balance still due which he 
claimed in reconvention. The appellant further ' pleaded 
that the decree in D. C, Colombo, No. 23,707, was a bar to the 
maintenance of the present action. It was admitted that the 
44 cwts. now claimed formed a part of the fibre claimed by 
the respondents in action No. 23,707, D. C, Colombo. The 
learned Commissioner of Requests (M. S. Pinto, Esq.) gave 
judgment for the respondents on the ground that the res- 
pondents' claim was based on a different cause of action, viz., 
detention after the decree in the first action, and after notice 
to deliver ; that the appellant could have claimed store rent in 
the first action and was "barred from claiming it in the second;-, 
and that after the baling charges had been waived by the 
appellant he had no right to detain the fibre. 

F. J. de Saram, Jr., :for defendant-appellant :— In the 
action No.23,707, only the baling charges were waived, and it 
was stated that the fibre was detained pending payment of 
store rent. The store rent is claimed on a contract separate 
from that under which the baling charges became due. The 
Tent is due on a separate [cause of action, and the appellant.. 
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-were not bound to claim them in the first ca-se (Civil Amara- 

S(lk€f'€ 

Procedure Code, Bee. 34:). The decree in No. 23,707 cannot v. 
-operate as a rc,^ jit'lieata (Civil Procedure Cod«, sec. 207). Duck- 
The market value of the fibre has been fixed too high by the 
Commissioner. The respondent is barred from maintain- 
ing this action because he claims the same relief in respect 
of the same matter claimed and decided in the fii'st action. 

R. L. Pereira for plaintiflEs- respondents : — The appellant's 
arguments prove that he cannot sue for store rent in this 
action. He should have sued for store rent in the first 
action (^Kiri Baya v. Slenia Lebbe, 4 A. C. R. p. 71). Not 
having done so he is estopped by sec. 207 of the Civil Pro- 
cedure Code. Sec. 36 enables a party to unite several causes of 
action in the same suit. He the plaintiffs' claim being barred, 
the learned Commissioner has rightly held that it is only 
when a party is entitled to any relief and he omits to claim 
it that he is debarred from claiming it subsequently. The 
finding of the learned Commissioner on the other issues is 
quite justified by the evidence. 

/'. a. V. 
Judgment. 

MiDDLETOK, J. — This was an action for wrongful de- 
tention of 44 cwts. fibre, which the plaintiffs valned at 
Rs. 154. 

The defendant denied the Wrongful detention, but aver- 
red that the fibre became subject to baling charges agreed 
to be paid by the plaintiffs to the defendant, and that the fibre 
lay at defendant's store at the disposal of the plaintiffs sub- 
ject to the payment of store rent, but was in the month of 
March, 1908, after notice to the plaintiffs, sold for Rs. 87-73 
at plaintiffs' risk. Crediting the plaintiffs with this sum and 
debiting them with Rs. 220 for rent and storage charges, 
the defendant claimed in reconvention Rs. 132-37. 

The defendant further pleaded that by judgment in action 
No. 23,707, D. C, Colombo, in which the plaintiffs, as defend- 
ants, made the same claim as in this action in reconvention, 
which claim was dismissed, the plaintiffs are estopped from 
bringing the present action. 
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: The Commissioner of Requests gave judgment for the- 
plaintiffs, and the defendant appealed. 

The issues settled by the Court were :— 

(1) Did the defendant detain 44 cwts. of mattress fibre ? 

(2) If so, are the plaintiffs entitled to their value ? 

(3) If they are entitled to their value, what is their 
value ? 

(4) Is the plaintiffs' claim barred by the decree in case 
No. 23,707, D. C, Colombo ? 

(5) Is the defendant at present entitled to any sum as- 
rent and storage charges in respect of the mattress fibre ? 

(6) If so, to what sum ? 

The main point raised in appeal for the defendant was 
that the plaintiffs' claim here was res acljudicata by the deci- 
sion in D. C, Colombo, No. 23,707. 

The plaintiffs' Counsel on the other hand argued that the 
Commissioner of Requests was right in holding (1) that the 
plaintiffs were now claiming on a different cause of action for 
wrongful detention of the fibre, which though not wrongf u 
at the time of action (there being a claim for baling charges- 
due on it which Duckworth in the course of the District Cour 
action waived) was wrongful now ; and (2) that defendant was 
now estopped under sec. 207 from claiming for store rent, aa 
he had omitted to do so in D. C, Colombo, No. 23,707. 
In Amarasakere's counter claim in the District Court the 
cause of action was wrongful detention, and the District 
.Judge held, presumably in the face of the claim for baling 
charges not waived at date of action, that Amarasakere was 
not entitled to succeed on the ground of wrongful detention^ 
as Duckwortjh had a lien for his baling charges at the date of 
action. 

Those charges for baling had been waived now, and 
what was not wrongfully detained at one time may be wrong- 
fully detained at another. 

On this point in the District Judge's judgment I must 
hold adversely to the appellant's contention and support the 
respondents' view. 

Can the defendant then here justify his detention by 
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-claiming for store rent ? Or has he lost his right to make this Amara- 

claim under sec. 34 or sec. 207 of the Civil Procedure Code ? v. 

Duck- 
In D. C, "Colombo, No. 23,707, the claim for store rental -,i,orth 

appears in Duckworth's replication as a defence to the claim 

for wrongful detention of the fibre ; but it does not appear to 

have been raised in reconvention, or as an issue, or to have 

been dealt, with by the .Judge. 

Amarasekere's counter claim for wrongful detention was 
an action in tort ; so Duckworth is not shut out from claiming 
in reconvention by sec. 817 of the Civil Procedure Code. 

In District Court action Xo. 23,707, however, Duckworth 
claimed for goods sold and delivered and work and labour 
done, the cause of action being non-payment of the price. 

In that action he was bound by sec. 34 of the Civil Pro- 
cedure Code to include the whole of the claim which he was 
entitled to make in respect of the cause of action ; and under 
sec. 207 to set up every right of property, or to money damages, 
or to relief of any kind which could be claimed, set up, or 
-put in issue between the parties to the action upon the cause 
of action for which the action was brought. 

The claim for store rent certainly arose from Duck- 
worth's letter P4 on April 3, 1906, or previous to the District 
Court action No. 23,707, the plaint in which is dated 19th 
July, 1906. 

Was it then a claim which Duckworth was entitled to 
make in respect of the causes of action for goods sold and 
delivered and work and labour done, or a remedy he was 
entitled to on the same cause of action and which he was 
bound to include under sec. 34 ? 

It was a claim for the non-removal of the fibre upon 
which he was claiming payment for work and labour done, 
but it was a claim which Duckworth would not have been 
entitled to raise unless there had been undue delay in remov- 
ing fibre upon which he had been performing that work and 
labour. 

Storage rent is also not a remedy for the non-payment of 
charges for work and labour done, but claim founded on a 
•cause of action which arises when the goods on which the 
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work and labour has been done are not removed in due 
course by the owner. 

In my opinion the claim for store rent is a different 
cause of action to those u.pon which Duckworth's claims in 
the District Court were based ; and a plaintiff is not bound to, 
though he may under sec. 36, unite in the same action several 
causes of action. 

It is true actions for goods sold and delivered, work and 
labour done, and rent are all based on the refusal to fulfil 
the obligation of payment ; but the words "cause of action" in 
uiy opinion imply not only the wrong for the prevention of 
redresss of which an action may be brought, but connote the 
the grounds upon which such wrong arises, and thus enable 
their destruction. 

If I am right in my opinion, Duckworth is not estopped 
now from setting up his claim for storage rent of the fibre in 
reconvention on the ground relied on by the learned Com- 
missioner, and I hold he is not. 

See my judgment on his question of res a djudicata in 41^ 
D. C. (Inty.), Galle, No. 8,577 ; and 283, D. C. (Inty.), Negombo, 
No. 7,100, S. C. M., June 4, 1909.* 

Another point taken was that the Commissioner of Re- 
quests had erred in taking the value of the fibre to be as 
alleged to have been admitted by Counsel for the defendant 
upon the trial. 

I understand from that admission, as it appears in the 
notes, that Counsel only admitted that an offer at Rs. 3'50 
per cwfc. f. o. b. fibre of best quality had been [made by 
Robson & Co. 

If the fibre in question were the best, that no doubt 
would be the proper price. 

On the evidence recorded I hold that the defendant ob- 
tained the best possible price for the fibre in question in the 
most satisfactory manner by submitting samples to five well- 
known firms. 

I think, therefore, the Judge is wrong in holding that the 
ruling market price was Rs. 3-50 for anything but best fibre,, 
and it is not shewn that the fibre in question was the best. 



- Vide 5 A. C. R. pp. 13 & 15.— Eds. 
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There is a wide difference also between two cents, a bale Amara- 

per mensem as alleged a fair rent by the plaintiffs and ten y. 

cents per bale per week as stated by the defendant. Duck- 

r ^ •> worth 

My ruling therefore on the points I was specifically 
asked to give a decision on in appeal is that (1) the plaintiffs 
are not estopped from maintaining this action, nor (2) is 
the defendant estopped from making the claim he has 
made for storage rent in reconvention, (.3) that the ruling 
market price for fibre was not admitted to be Rs. 3*50 except 
it were of the best quality. 

The case is one to which, under Ordinance No. .5 of 18.52, 
sees. 1 and 2, or No. 11 of 1896, it is not necessary to apply 
English Mercantile law, but must I think be decided by the 
common law of the Island and custom as it affects the (jues- 
tion of lien. 

No arguments were addressed to me on this question ; so 
I shall merely set aside the judgment of the learned Com- 
missioner of Requests and send the case back to be tried on 
the 3rd, 5th, and 6th issues, the 1st and 2nd issues being ad- 
mitted and 4th decided by me. 

As the appellant has succeeded in the main, I shall allow 
him his costs of appeal ; the other costs will be costs in the 
•cause. 
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Nooideen NOORDEEN vs. ISMAIL. 

No. 2,810, C. R., Gallb. 

Present: Wbndt, J. 

Argument : S8th July, 1908. 

Judgment : 31st July, 1908. 

fVrit — Subsequent application — Due diligence — Where omission was: 
due to forbearance on part of plaintiff— Civil Procedure Code, 
sec. 337. • 

Where on a subsequent application for the execution of a 
writ a Court finds that the plaintifFs omission to issue and en- 
force execution was due to forbearance exercised at the request 
of the defendant, who repeatedly promised to pay, 

Held: That that finding relieves the plaintifif of the neces- 
sity of showing in addition that he exercised due diligence to- 
procure complete satisfaction of the decree. 

The two things are alternative, and not cumulative, under- 
sec. 337 of the Civil Procedure Code. 

A. St. V. Jayawardene for appellant. 

E. W. Jayatvardene for respondent. 

c. a. V. 

Judgment. 

Wbndt, J. — This was an application made in January,. 
1908, for issue of execution on a money decree dated No- 
Tember, 1903. In October, 1905, part of the judgment amount 
was levied by execution sale. The learned Commissioner 
expressly finds, and the evidence supports the finding, that the 
plaintiff's omission to issue and enforce execution for the 
balance debt was due to forbearance exercised at the request- 
of the defendant, who repeatedly promised to pay. That 
finding relieves plaintiff of the necessity of showing in ad- 
dition that he exercised "d^ie diligence to procure complete 
satisfaction of the decree". The two things are alternative,, 
not cumulative, under sec. 337 of the Procedure Code. The 
appeal is dismissed. 
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LEBBE MARIKAR vs. KANNAPPA PILLAI. 

No. 13,782, C. R., Batticaloa. 

Present: Middleton, J. 

ARGUMENT: Slst June, 1909. 

Judgment : 8th July, 1909. 

Possessory action — Res'' judicata — Estoppel— Dismissal j}j claim under 
sec. 242 of the Civil Procedure Code— Action under sec. 247. 

Aclaimant, whose claim was disallowed under sec. 242 of the 
Civil Procedure Code on accouut of his dilatoriness, brought a 
possessory action against his judgment-creditor, alleging ouster 
and possession of more than a year and a day prior to such 
ouster. 

Held: That the order dismissing the claim did not operate 
ae r a judicata of the possessory suit. 

A person whose claim is dismissed without notice to the 
other side can always bring his action rei vindicatio. He might 
also bring an action under sec. 247. 

It is not obligatory on an owner of laud to make a claim if 
his property is seized in execution. One of the necessary ele- 
ments in a valid estoppel by res judicata in personam is that the 
previous proceedings should have been between the same parties. 
Estoppels must be mutual. 

This was a possessory suit, and the defendant, Inter alia, 
pleaded that the plaintiff was estopped from bringing it by an 
order dismissing a claim made by the plaintiff to the same 
land, when it was seized in execution by the defendant. 

H. A. Jcu/aivardeni'. for j^laintiff-appellant : — The order 
in case No. 1,669, D. C, Batticaloa, disallowing plaintiff's 
claim, and his failm-e to bring an action under sec. 2i7 of the 
Civil Procedure Code, cannot operate as a res judicata, as it 
-was not made inter partes. The execution-creditor in that case 
(the defendant in this case) was not noticed, and was, 
therefore, no party to the proceedings. Even if it is a res 
judicata, plaintiff could have subsequent to this order 
acquired possession of a year and a day. If he had that pos- 
session and he was ousted Jwithin a year of the action, as in 
the present case, the plaintiff could maintain this action. 
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Lebbe Tlsseverasinglie for defendant-respondent :— Failure to 

Matikar j^^.^^ action under sec. 247 on^the rejection of the claim pre- 
Kcin- eluded plaintiff, not only as to possession, but also as to title 
Tiiai IMenachy v. Gnanapracasam (2 C. L. R. p. 97)]. 

The order of rejection may not he a res judicata as ordi- 
narily understood by reason of it being not inter partes, but 

it operated as an estoppel by statute. 

6". a. V. 
Judgment. 

MiDDLBTON,. J. — This was a possessory action in which 
plaintiff-appellant complained he had been dispossessed on the 
19th August, 1908, of a garden called KulatujYalavu, of which 
he had been in possession more than a year and a day pre- 
vious to such dispossession. 

The defendant, inter alia, pleaded in bar that the plain- 
tiff was estopped from bringing this action by an order dis- 
allowing a claim made by the plaintiff on the 11th June, 
1898, to this land when seized in execution in June, 1898, by 
the defendant. 

Amongst other issues this issue was disposed of first : — 
■"Whether plaintiff can maintain this action on the face of the 
order in D. C, Batticaloa, No. 1,669, disallowing pl.iintiff's 
claim to this land ?" 

The learned Commissioner of Requests held in favour 
of the defendant and dismissed the plaintiff's action as res 
judicata on the authority of Menachcy v. Gnanapracasam 
(2 C. L. R. p. 97). 

The plaintiff appealed, and for him it was contended that 
when the claim was dismissed on 11th June, 1898, the pro- 
ceedings had not reached the stage of an inter partes coated, 
that the claimant's Proctor had merely filed a proxy for him, 
but had not issued the usual notices, that the claimant had 
apparently delayed from the 1st June to 11th June to issue 
his notices, and the Judge, therefore, disallowed the claim for 
dilatoriness under sec. 242. 

This appears to be the case from a perusal of D2, ap- 
parently a certified copy of the journal entry in the case. 

Counsel for the respondent relied on the decision of the 
Supreme Court in Menachy v. Gnanajiracasain (uhi supra). 
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I have obtained the record in the case after considerable Lebhe 
delay from the District Court of Badulla, and I find that the re" v. 
port of the facts in Menachy v. Gnanapracasam is not quite ^^"' 
correct as regards the claim being dismissed without inquiry. Piltai 
On the day fixed for the hearing of the claim both the claim- 
ant and the judgment-creditor of the debtor, whose land he 
had seized in execution, were present, and there is nothing 
on the face of the record to shew that the claimant was not 
ready to proceed except that he called the plaintiff only as 
his witness. Both parties were present in person, and were 
repfesented by Proctors, and it is quite clear that a decision 
between the parties was given. 

In this case no notices had been issued to the execution- 
creditor, and the claim was dismissed when it had only 
reached an ex parte stage. 

One of the necessary elements in a valid etstoppel by res 
judicata in personam is that the previous proceedings should 
have been between the same parties ; -and here there were n& 
parties to the order made, but the claimant. Estoppels must 
be mutual. Caine v. Palace Steam Shipping Go., L. R., 1 
K. B. p. 683 ; Petrie v. Nuttal, xi. Ex. Repts. pp. 569 & 
575. 

I think, therefore, the claimant's position on the dismiss- 
al under sec. 242 without notice to the other side is the same 
as if he had made no claim. 

It is not obligatory on an owner of land to make a claim 
if his property is seized in execution ; and if the owner feels 
secure in his title, he is entitled to sit still and disregard it,, 
and the person seizing and selling it does so at his own 
risk, while the purchaser is always liable to be ejected there- 
from on an action rd oiudirutio within the period of pre- 
scription. 

Of course if an owner knowingly allows his property to 
be sold in execution without dispute, he risks the chance of 
having his claim rejected when he brings his tardy action in 
vindication, on the ground that acquiescence in the right of the 
execution-creditor to seize shewed an acknowledgment of the 
title of his debtor in the property seized. 

A person whose claim is dismissed without notice to the 
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A?idri5 other side under sec. 247 can, I think, always bring his 
y action rei vindicaiio. 
De Silva jjg might also, I think, if the chooses, although sec. 247 

only gives the right to persons against whom orders have 
been made under sees. 244, 245, and 246, bring the action con- 
templated in the section. 

In my opinion the ruling of the learned Commissioner is 
incorrect, and must be set aside, and the appeal allowed with 
costs. The case will go back for trial in the ordinary course. 



ANDRIS APPU vs. DE SILVA. 

No. 4,165, D. C, Matara. 

Present: HUTCHINSON, C. J., & WOOD RBNTON, J. 

AKGUJIENT : 2Snd July, 1908. 

Judgment : S6th August, 1908. 

Prescription— Co-ownets— Minority of some— Prescription as against 
otheis. 

One co-owuer can prescribe against another co-owuer. 

Where A. was in adverse possession of a laud for over lo years, 
and certain of the co-owners whose share A. had not pjirchased 
were under the disability of minority, and B. was a major at the 
time A.'s possession began, 

Held: That B. did not benefit by the disability of the minor 
co-owners, against whom A. had not prescribed. 

A. St. V. Jayawardene for defendant-appellant. 

No appearance for respondent. 

c. a. V. 
Judgment. 

Wood Rbnton, J.— There is no dispute in this case— 
an action for partition— as to the facts ; and the point of law 
1ihat has to be decided may be stated in a sentence. The ap- 
pellant has been in adverse possession of the whole of the 
land in question for over 10 years. Certain of the co-owners, 
however, whose shares he has not purchased were under the 
■ditiability of minority. But the respondent was a major at 
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the time when the appellant's pobsession hegan. Is he bene- '^"^f*-^ 
fited by the disability of the minor co-owners, against whom v. 
the appellant has not prescribed? The learned District-^* •^^'^'^ 
Judge has answered this question in the affirmative on the 
strength of a dictum of Dias, J., in in re Guneseket'a [(1890) 
1 S. 0. R. p. 64]. The point actually decided in that case was 
that the tenant in common cannot by mere occupation pre- 
scribe against a co-tenant. To constitute a foundation for 
such prescription there must be some direct act going to show 
that the occupation was adverse. Burnside, C. J., expressly 
based his judgment on this ground, for which there is ample 
later authority. But Dias, J., in the course of his judgment, 
said : — "The land is not divided ; and I fail to see how a 
party can prescribe for some out of several undivided shares." 
The case was one in which a step-mother, after her husband's 
death, continued to occupy the family house with her five 
step-children. The Court below held that she had prescribed 
agajnst two of them, but not against the other three, inas- 
much as they had exercised acts of ownership within the 
prescriptive period. The Supreme Court held that no pre- 
scriptive title had been established against any of the step- 
children. Burnside, C. J., pointed out that, in the absence; of 
any evidence shewing adverse occupation by the widow, no 
prescriptive possession on her part began, and consequently 
no exercise of acts of ownership by the two children, whose 
shares were held to have been prescribed, was necessary to 
bar it. Dias, J., concurred in the result, but appears to have 
arrived at it, to some extent, on the assumed principle of law, 
which I have already referred to, that the interruption of the 
possession of a party pleading prescription by one co-owner 
enures to the benefit of all the co-owners. I have found no 
later case in which this view of the law is propounded, and 
with the greatest respect for Dias, J., I do not think that we 
should adopt it.- in its application to minority in particular, 
it seems to me to be directly contrary to sec. 14 of the Pre- 
scription Ordinance (22 of 1871), which limits the benefit of 
the statutory provision, that adverse possession does not give 
title to "the person subject to the disability and those claim- 
ing under him". I would amend the decree appealed against 
by declaring the appellant entitled to the one-twelfth share 
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Fernando which it allots to the respondent. The respondent must bear 
FoNseka '^^ appellant's costs of contention here and below. 

Hutchinson, C. J. — I agree that we ought not to follow 
the dictum of Dias, J., in re Guncsekcra. He thought there 
was a difficulty in a man's prescribing for some out of several 
undivided shares. If A., B., and C. were co-owners, and A. 
agreed with B. to buy B.'s share and paid him for it and took 
possession of it accordingly and held possession for ten years, 
but without obtaining a formal deed of transfer, according to 
the opinion of Dias, J., A. would not acquire a title to B.'s 
share by prescription. No reason is given to this opinion, 
and I cannot find any in the Ordinance or elsewhere. 

I concur in the order proposed by Wood Renton, J. 



FERNANDO vs. EONSEKA et al. 

No. 7,205, D. C, Negombo. 

Present: Wbndt & Middlbton, J J. 

Argument : 28th June, 1909. 

JUDGMENT: 1st July, 1909. 

Action rei xmAicaHo— Conversion into a possessory action — Possession 
of divided portion for undivided share— Possession ut dominus. 

The fact that a possessory decree was not sought for in au 
action rei vindicatio does not prevent the plaintiff from asking 
for that special remedy, if the other requisites can be proved. 

The very reason of the existence of the possessory action is 
the desirability of relieving a person, who has been in uninter- 
rupted possession, of the uecessily of proving a legal title. 

If a person's possession of a separate portion was only a mode 
of enjoying his undivided share— if, that is to say the shareholders 
arranged among themselves to continue to own the land in com- 
mon, but for convenience and until they should make a different 
arrangement to enjoy that a separate area— then such a person's 
possession against his co-partners was not possession ut dominus 
of the separate area, but possession by the sufference and permis- 
sion of the shareholders, and, therefere, not a possession which 
as against them could be protected by a possessory action. 

The shareholders could interrupt such a possession to pre- 
serve the title common ; but they have no right to exclude the 
person so possessing wholly from the laud. 
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This waa an action rei vindicatio. On the evidence led Fernando 

V. 

the District Judge was of opinion that an action m ft «c/ica^«o Fonsekw 
could not be maintained in the circumstances. The plain- 
tiff thereon desired the action to be treated as a possessory 
suit ; but the District Judge refused to adopt that course, and 
dismissed the plaintiff's action with costs. On appeal, 

E. W. Jayawardene for appellant : — The plaintiff alleg- 
es that he was in possession of a divided portion for nine 
years. The defendants admit possession of the land in divid- 
ed portion for two or three years. The plaintiff's application 
to treat the action as a possessory action should have been 
allowed. In Fernando v. Perera (4 N. L. R. p. 195) when the 
plaintiff saw that the Judge was against him on the question 
of title he asked the judge to treat the action as a possessory 
action, and the Supreme Court (Bonser, C. J.) held that the 
application should have been allowed. -The Roman Dutch 
Law protected a party in possession even against the lawful 
owner. 

Grotius (Maasdorp) p. 49. 

VanLeeuwen (Kotze) vol. i. p. 198. 

VanderLinden (Juta) p. 99. 

The Supreme Court has consistently upheld the princi- 
ple of the Roman Dutch Law that persons are not entitled to 
take the law into their own hands. 

1 S. C. D. 22. 

5 N. L. R. p. 320. 

Sec. 4 of Ordinance No. 22 of 1871 meets a case of this 
kind. jiThe necessity of our Courts being strict in dis- 
countenancing all attempts to use force on the assertion of 
civil rights was forcibly pointed out by Bonser, C. J., in 
Perera v. Gunatilleke (4 N. L. R. p. 181), where the plaintiff' 
was granted possessory decree, though he failed to establish 
title to a right of way, on the ground of quasi possesssion. 

Sarnarawickreme for respondent : — The Roman Dutch 
Law authorities cited have no application. They show that 
the plaintiff was entitled to a bring a possessory action. The 
question here is, whether he, having elected to bring a peti- 
tory, instead of a possessory action, should now be allowed to 
change into a possessory action. Such indulgence has been 
granted only in cases in which the plaintiff and defendant 
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Fernando claimed tHe same land, -where the defendant had no title at all^ 
'p'cmseka ^'i* where the plaintiff was unable to provei hifs title owing to 
^ some technical difficulty. Here the question is whethe^ the 
plaintiff is entitled to a defined block or an undiTided share ; 
and the case is not one for such an indulgence. The pla,inti^fl 
can only ask for it on the footing that he is unable to prove 
a prescriptive title, that is to say, any title at all, for the only 
title relied on by him in respect of the defined block was a 
pi"escripfive title. The defendant would be prejudiced by the 
change,' because the term of plaintiff's possession could there- 
by be lengthened. If the action had originally been brou^fit 
as a possessory action, the defendant might have given up 
possession, and brought a vindicatory action much earlier than 

he would be able to do now. 

! c. a. V. 

Judgment. 

Wendt, J.— This plaintiff, on 18th January, 1908, ob- 
tained a convevance of an undivided share of Kongaha watte; 
and his plaint states that he then entered into poBsession of 
the divided portion maide up of lots Al and A,2 (shown on the 
survey of 4th July, 1908) as the equivalent of the undivided 
share conveyed. He complains ,that the original defendant^ 
who were fiis tenants of the house standing, pp Al, when 
asked to pay the rent of December, 1907, refused to do so, and 
took forcible possession of the house and the land and ex- 
qluded the plaintiff from the 4th January, 1908. Plaintiff in 
his evidence sought to explain the term undivided in his con- 
VByance as really meaning divided, and to ,, prove that the- 
<|iyision of the land was made some years befor.e the date of 
tiia,t conveyance ; but the District Judge ruled that such evi^ 
dence was inadmissible, as it would contradict the deed, and 
for the sanie reason that plaintiff could not prove adverse pos- 
session of the divided portipns Al and A2 for any period be- 
fore the last mentioned dat's. The ouster having been withip 
ten years of that date the Judge held thai the plaintiff could 
not prove prescriptive possession. At' the argument be;fpre 
us these rulings of the District Judge were not contested.^ 
"When they were pronounced in the District Court the plain-J 
tiff desired the action to be treated as a possessory action f but 
the District Judge refused to adopt that course, and dismissed 
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plaintiff's actiifin with costs. , The .appeal ^yas cpnfiju.ed tQ}tl^i^^<?»'»«»«<*' 
^a^t point, . The plajntjff was the only witness called, ^nd the ponseka 
trial was jnt^r;-,upted. after bie^ e::^am,ination in order, to det^- 
niiwe the, matters of law I, have mentioned., Regarding, his 
testinjony as outlining his case, th^t case appears to fe® t^ftt 
that land was inherited in common by seven .children, three 
9f whom, are represented. by, plajntiff; that ip,t defendant i:e- 
prfl^ented tvv;p -others •:,of-' the children; th,at.the lan^ wf^s 
diyided twepty years ago, into tjiree portions marked off ^y 
lances ; that Al aqd A/J (which .are not separated from -eafsi 
o,tl|ier) were allotted to plaintiff's tljree. predecessors in title, Bto. 
l8t.(iefer^d»pt's,predeceBBorB in title, and to the repaai ping 
^WQ children, whose ^ntere^t also, th^, plaintiff lias jacquired ; 
^hat those parcels have acqordingly^been poss^pseji in several- 
ty ever since ; that the house on lot Al had by . two written, 

*'i,i ""M,'! -''!,'' ,' ' ■' :-v- : -, ■ J.'," -F^' ' ■• " ' '^ It . 

^nt non-nptarial, leasee been leased by plaintiff's vendor, foj: 
two terms, yiz,, in Aijgupt, 1895,, for one year, and in January; 
l,9.P7,,for ftve,.yeJ^'S to .AugustinQ.Fonseka, th^ father. o;E>th,e 
l^t, and husband .9,f. tjie 5nd,defend,an,t; that Augustino pc- 
cupied thO' JtiouBe ,and paid rent tph^s lessor, and.afterwa,rdj3,tp 
tjie^plaintifffrom 1895 until hi^ .death .threCj or four years ago, 
when the Ist and.2nd defen4ant6|,wbo.b#d;entered. into p^cup^, 
tion of the house ppder him,,c,9ntipued to pay rent to plaintiff 
until December, 1907., Plaintiff a.lBO deposed.that by, the no- 
tarial lease PIO, dated May 31, 11)01,, he leased his inter,est .in 
this land Vj;ith other.Jands fpr the term pf. six years, and,J.h3t 
his lessees had excli|sive enjoyment of Ic^ts Al £|nd,A2. under 
the lease. The District Judge's reasons ,fpr re|using to .deal 
with the action as a possessory pne were these, yiz. : — (1) T^hat 
the case was essentially one for a partition action, the def en,(il- 
ants being prepared, to cppcede plaintift"'a right to undivj(^e^ 
^liares,;. (2) t]aati appssessojy aption is intepded only. , tq ,^- 
able the possessor tp .deal ^yjlth squatters and trespa^a^r^, 
whereas here there was a dispute, as to title and division of 
the lapd; (3) that if plaiptiffs in partition cases (ppte 
i^at this ,ip pot a partition, case) failing to jP^rpy.e, 
title by deed^ or prescription could get the. action tijrpedi 
into a ppsse.ssory one by claiming that thpy ha.d piapaged 
tp keep possession f OF a^, year and a day of, the portiop |h|eiy 
•claimed, there would be many such applications, and the 
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Fernando ^uh.o\& object and benefit of the Partition Ordinance would be 
Fonseka ^e* at naught. In my opinion none of these reasons are 
sufacient to justly the refusal of plaintiflPs application. We 
have to bear in mind that by operations of sees. 34 and 207 
of the Civil Procedure Code the plaintiff will altogether lose 
any claim or remedy which he fails to put forward upon his 
cause of action. According to plaintiff's case- he had ex- 
clusive possession ut dominus of the parcels Al and A2 for 
very nearly ten years at ISast, when the defendant, who had 
no lawful right to do so, excluded him entirely from the land. 
Upon that narrative plaintiff was entitled to claim a possessory 
remedy. He did not expressly claim it in his plaint, but he 
prayed for further relief. He was entitled to-bring a posses- 
sory action at any time within a year of dispossession ; and the 
trial having come on within that year his application was not 
out of time, even if it be regarded as a new action against the 
defendants. The fact that the special remedy was not asked 
for in the first instance, and has involved the defendants in 
the costs of preparing to contest the title, is not a bar to the 
remedy : the defendants can be compensated with costs, if' 
necessary. It is no objection that 'the 'title is put in issue. 
The very reason of the existence of the possessory action is 
the desirability of relieving a person who has been in unin- 
terrupted possession of the necessity of proving legal title. If 
the plaintiff's possession of a separate portion ■vV^as only a mode 
of enjoying his undivided share — if, -that is to say, the share- 
holders arranged among themselves to continue to own the 
land in common, but for convenience and until they should 
make a different arrangement to enjoy each a separate area — 
then plaintiff's possession as against his co-partners was not 
possession ut dominus of lots Al and A2, but possession by 
the sufference and permission of the other shareholders, and, 
therefore, not a possession which as against them could be 
protected by a possessory action. Plaintiff here says that his 
possession was ut dorninus, and of course he must prove it. 
If his possession by sufference and arrangement threatened to 
become adverse, such as would ripen into prescriptive title, no 
doubt any of the co-partners could interrupt it so as to pre- 
serve the title in common, and that would not be such a dis- 
possession as would give plaintiff the right to bring a posses- 



THE APPEAL COURT REPORTS. 



;39 



niado 
Lebbe 



eory action, but he could not exclude the plaintifE wholly Moddtr 
from the land, as the present plaintiff says he was excluded. Moha- 

The order in appeal will be that the dismissal of the 
action ay against ttie added defendant be affirmed, that he be 
dismissed from the action without prejudice to any right 
he may have in the land, and that he do pay his own costs in 
both courts ; but that as against the original defendants the 
dismissal be set aside, and the case remitted to the District 
Court to be tried as a possessory action. Plaintiff will receive 
his costs of appeal from' the original defendants, but he will 
pay them the costs of trial already had. 

MiDDLBTON, J. — I agree. 



MODDER vs. MOHAMAT)0 LEBBE. 



No. 30,812, P. C, Panadubb. 
Present : WoOD Rbstton, J. 

19th August, 1909. 

Caming place — Charge for keeping — Search without zvarrant— Statu- 
tory presumption — I u dici a. of guilt. 

Ill a charge of keeping a coruiiioii gaming place under sec. 
5(a) of Ordinance No. 17 of 1889, wiien tbe police have entered 
the house within any search warrant no statutory presumption 
in favour of the prosecution arises under sec. to of the Ordinance. 

In such a case, however, the charge can be established partly 
by the aid o{ indicia of guilt, which, if sec. 10 applies, create the 
statutory prescription, provided always that these indicia are 
merely corroborative of positive independent evidence. 

This was an appeal from a conviction for keeping a 
<;ommon gaming place under sec. 5(a) of Ordinance No. 17 
of 1889. 

Tisseveresinghe for accused appellant : — No search war- 
rrnt was taken out before the premises were entered. The 
entry was, therefore, unlawful, and the presumption created 
by the Ordinance consequently does not arise. 

The prosecution by this omission took on themselves the 
onus which would otherwise have fallen on the accused, and 
;they have not discharged that otius. 
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MoMer The Queen v. Seya (1 S. C. D. 21) ; Seneveratne v. Avulu 

Mo1ia- Marikar (2 S. C. d! 51)). 
mado Jq ]^ggg(,i y. Jamcx Appu et al. (3 N. L. R. p. 76), Lawrie, 

A. C. J., strpngly disapproved of such invasion of privacy as- 

the police were here guilty of. 

The Sulicitor-Genri-(il, for respondent, not called upon. 
Judgment. 

Wood Rbnton, J. — In ihis case Mr. Tiseeverosinghe 
has urged on behalf of the accused-appellant all that could 
fairly be said in his defence ; but I have come clearly to the 
conclusion that the evidence justifies the conviction ; and, in 
view of the grounds assigned by the learned Police Magistrate 
for the sentence which he has passed, I should certainly not 
interfere with the punishment. 

The appellant is charged under sec. 5(a) of Ordinance 
No. 17 of 1889 in that "being owner or occupier or having 
the care, temporarily or otherwise thereof", he kept or used 
his house as "a common gaming place". I quite agree with, 
the appellant's Counsel that we ought to see that the prose- 
cution has actually established all the elements necessary to 
the constitution of this charge. I may add that, as the appel- 
lant's house was entered by the police without any search 
warrant, there is in this case no statutory presumption under 
sec. 10 in favour of the prosecution. It does not follow,, 
however, that, although the statutory presumption does not 
arise, the offence of keeping a common gaming place may not 
be established, partly by the aid of the indicia, of guilt which, 
if sec. 10 applies, create the statutory presumption, provided 
always that these indicia are merely corroborative of positive- 
independent evidence. 

I will now take sec. 5(a) of Ordinance No 17 of 1889, ■ 
and shew in a few sentences that, in regard to each of the 
constituent elements of the ofEence, there is evidence on which 
the Police Magistrate was entitled to act. It is stated by the 
witnesses for the prosecution that the house in question be- 
longed to the accused, and the accused himself speaks of it 
as his house. Moreover, the Police Vidana of Rambukana,. 
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^ho was one of the party tlia entered the hoilse, says : "I Modder; 

-saw the betting" ; and here again the accased himself com- Moha- 

firms the statement to a certain extent ; for he admits that, ''!}"^P 

Lebbe 
•on the occasion in question, he and his friends were playing 

■cards. There was, therefore, before the Magistrate evidence 
shewing that on the night of the arrest the accused's house 
was being kept or used for the purpose of betting, and, under 
the defiijition of "common gaming place" in sec. 3, "a place is 
to be deemed to be kept or used for betting if it is so used 
even on one occasion only". It is shewn by the evidence, to 
which I have already referred, that the appellant was present 
at the time ; and he himself admits he was engaged in play- 
ing cards. I was strongly pressed by Mr. Tisseverasinghe 
with the argument that there was no evidence proving that 
the appellant's house was a place to which the public might 
have access, with or without payment. It appears to me that 
such evidence is to be found, first, in the assembly in the 
h.ouse of the appellant, who is a Moorman, of a number of 
Sinhalese m.en, and of the fact that no better explanation can 
be given of their presence than a suggestion that they were 
looking after Certain Moorish children who had recently been 
■circumcised ; and in the second place, in the fact that the 
house of the accused, which was closed at the time of the 
entry of the Police, was at once opened by the removal of 
the boards, when one of the search party, who, 1 regret, 
was not examined on behalf of the prosecution, spoke to the 
inmates and apparently (Remanded admission. In addition to 
all these circumstances we have the indicia of guilt which I 
have already referred to, and which may properly be taken 
account of by way of corroboration of the independent evi- 
dence in the case — the discovery of cards in the premises, the 
escape of one of the inmates on the entry of the Police, and 
the putting out of the light by a Moorman at the time when 
-that entry was efllected. 

The appeal must be dismissed. 
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Meedin MEEDIN vs. MEEDIN. 

Meedin NO. 7,766, D. C, COLOMBO. 

Present : MiDDLBTON, -J. 

Aegument : 22nd ^uly, 1909. 

Judgment : 2nd August, 1909. 

Action for rent— Absence of defendant— Proof of plaintiffs claim — 
Court of Requests— Ordinance No. 12 0/1895, sec. 8(2). 

Ill an action in the Court of Requests for rent due on a 
monthly tenancy there must be, where the defendant is absent,. 
^m«a7a«'« proof of the plaintiff's claim before judf^me at. 

Such an action is a case where an interest in land is in dis- 
pute. 

This case was an action for the recovery of rent and' 
ejectment. On the returnable date of the summons the de- 
fendant was absent, and judgment was entered for the plain- 
tiff as prayed for. Thereafter writ of j)ossession issued, and 
the defendant then applied to have the decree against him 
set aside on the ground that he had not been served with 
summons in the action. After enquiry the Commissioner of 
Requests (M. S. Pinto, Esq.) disallowed the defendant's ap- 
plication. This was an appeal from that order. 

de Jong for defendant-appellant. 

Wadsu'orth for respondent. 

c. a. v. 
Judgment. 

MiDDLBTON, J.— This is an action for rent of a house,, 
and judgment was given for the plaintiff in the defendant's 
absence after proof of service, and without the Court hearing 
any evidence in support of the plaintiff's claim. 

It was objected before me, though not raised in the 
petition of appeal, that the proviso to sub-sec. 2 of sec. 8 of 
Ordinance No. 12 of 1895 is one of substantive law, and can- 
not be waived as a matter of procedure. 

I think this is so, both from the imperative terms of the 
proviso and from the fact of the difficulties incidental to, and 
the importance of, land cases, litigation as to which, in the 
absence of the defendant, the Legislative considered should 
be safeguarded hy prima fa cip proof of the plaintiff's claim.. 
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The question then is, whether an action for rent on a IVood 
monthly tenancy is a case where an interest in land is in Sevathi 
dispute. A monthly tenancy is not such an interest in land Amma 
as requires the execution of a notarial deed to confer it under 
sec. 2 of Ordinance No. 7 of 1840. 

I cannot, however, resist the conclusion that rent of a 
house is an interest in land, whether it be for a month or a 
year. It is derived from the value of land as augmented by 
the building of the house on it. 

I think, therefore, that this point must prevail, and cannot 
be waived, and that the judgment of the Commissioner of Re- 
quests must be set aside, and the case sent back] for the ad- 
mission of the defendant's answer. 

It is not necessary for me to go into the other points 
raised upon the appeal; but I do not think the appellant 
should have his costs of this appeal, nor upon the hearing 
before the Commissioner, which I direct shall be costs in the 
cause. 



WOOD vs. SEVATHI AMMA. 

No. 19,424, P. C, Kandy. 

Present: Middlbton, J. 

AEGUMENT : 21st July, 1909. 

Judgment : ssrd July, 1909. 

Master and servant — Quitting service without notice— Husband and 
wife — Service under satne employer — Where a wife leaves with hus- 
band who quits for reasonable cause. 

A wife commits no oiFence if she reinaius in the society 
of her husband when he, for reasonable cause, quits the em- 
ployment in which she also serves, and from which her desertion, 
without reasonable cause, renders her equally liable to punish- 
ment. 

The offence of quitting service without leave is not a crime, 
but a statutory delict. 

Allan Drieherg for accused appellant. 

c. a. V. 
Judgment. 

Middleton, J. — In this case the accused woman was 
convfcted of quitting the service of her employer in contra- 
vention of the terms of sec. 2 of the Ordinance No. 16 of 1905, 
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Wood and sentenced to pay a fine of rupees fifty (Rs. 50). , Sha- 
Semifii appealed, and two points were raised before me. The first 
Amma point was that,, as she was the legally married wife of one 
Karupaiya, who had left the service of the same employer on 
the ground that he been beaten by his employer, and had been 
charged before the Magistrate, and acquitted on the ground 
that he had left service for reasonable cause, that, therefore,, 
his wife had equally reasonable cause for leaving the service 
of her employer. The second point taken was that, as she 
was apparently under the impression that she had reasonable 
cause to leave, a fine of rupees fifty (Rs. 50) was an exces- 
sive one. This is a case of first impression, antfno authorities 
have been quoted to me by Counsel for the appellant. I have 
carefully considered the matter, and have come to the con- 
clusion that this woman had reasonable cause for leaving her 
employer's service. Now, the house of the husband is, accord- 
ing to our law, the house of the wife ; the custody of her- 
person belongs of right to the husband as against the world 
generally ; to a certain extent the husband and wife became- 
one person on a marriage, they are unable to testifj' against 
each other in certain cases, they are mutually entitled to con- 
sortium and the wife is entitled to maintenance from the 
husband. She is entitled to go, and her husband has the right 
to call upon her to go where he goes, and, if he has reasonable 
cause to leave his employer, that excuse may- in my opinion 
equally apply to her. The wife here is not acting under the 
proved coercion of her husband, and she commits no oflfence 
in my opinion if she remains in the society of her husband 
when he has reasonable cause to quit the employment in 
which she also serves and from which her desertion without 
reasonable cause renders her equally liable to punishment. 
The reasonable cause found in his favour is equally appli- 
cable in the case of the wife, and I do not think any fair- 
minded person can think otherwise. It may be argued that 
this conclusion is in conflict with the opinion expressed by 
this Court that a wife in Ceylon cannot plead the implied 
coercion of her husband as an excuse for commiting a crime. 
In my opinion, however, the oflience of quitting service- with- 
out leave is not a crime, but a statutory delict or offence ren- 
dered penal by the requirements of society in this part of the 
world. In my opinion, therefore, this woman left the service 
of her employer for reasonable cause, and has committed no 
offence, and I acquit her and allow the appeal. 
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CAREY vs. KALAlrfa/. Carey 

V. 

No. 18,987, P. C, BTandy. ;. ^"'"^ 

Presents Wood Renton, J. 

5th July, 1909. 

blaster and servant — Ordinance A'o. i6 of 1905, sec. 2 — Marital com- 
pulsion. 

Where a husband and wife were charged under sec. 2 of 
Ordinance No. 16 of 1905 of having deserted from their euipioy- 
nient without leave or rensouable cause. 

Held: That it cannot be inferred from the mere fact of the 
existence between the parties of the relationship of husband and 
wife that the wife acted under her husband's compulsion. 

Quaere: That the doctrine of marital compulsion is in force 
in Cfeylou. 

H. A. Jayawardene for accused-appellant. 

Jtjdgmbnt. 

Wood Rbnton, J; — In- this case the appellants, who are 
husband and' wife, have been convicted nnd«r sec. 2 of the 
Ordinance No. 16 of 1905 of having deserted from Vedahela 
Estate from the employment of' the complainant without 
leave or reasonable cause. It is clear on the evidence, so far 
as the 1st accused, the husband, is concerned, that he has 
committed the offence charged against him ; and practically 
the only point which Mr. Jayawardene has argued before me 
in support of the appeal is that the 2nd accused, being the 
wife of the 1st accused, should be presumed to have left under 
the compulsion of her husband, and, in the absence of any 
evidence showing that she took an independent part in the 
desertion, should be acquitted on the present charge. There 
is nothing in the evidence to shew that in fact the husband 
and wife actually deserted together — for I cannot regard what 
the head kangany said on that point as a statement of any- 
thing he had himself seen — still less that the wife acted in 
any way under marital compulsion ; and I was asked by Mr. 
Jayawardene to infer, from the mere fact of the existence be- 
tween these parties of the relationship of husband and wife,- 
that the 2nd accused acted under her husband's compulsion.. , 
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Carey It appears to me to be a grave question whether this doctrine 
fc'a'lai of marital compulsion is in force in Ceylon at all, in view of 
the fact that sec. 87 of the Penal Code expressly defines the- 
circumstances under which the defence of compulsion is en- 
titled to legal recognition for the purposes of that enactment, 
and is significantly silent as to the doctrine of the coercion 
by a husband of his wife. In this connection I should perhaps 
mention that Mayne, in his treatise on the "Criminal Law of 
India" (sec. 131), states that the English doctrine of marital 
compulsion finds no place in the Penal Code of India ; and 
also that this very question seems to have come before 
Browne, J., in the case of Justindhamy v. Bastian [(1898) 
tJ Tambyah's Reports, p. 105], to which Mr. Tambyah as amicus 
cur ice has kindly called my attention, and to have been de- 
cided, under sec. 87 of our Penal Code, in the very sense 
which Mayne had adopted in construing the Penal Code of 
India. The only authority on the other side is the case of 
Romel V. Segadu [(1897) 6 Tambyah's Reports, p. 105], in 
which Lawrie, J., said that as a general rule it is inexpedient 
to punish a woman for acts committed by her in presence of 
and on the instigation of her husband; If I were compelled 
to choose between these conflicting authorities, I should 
certainly prefer the opinion of Mr. Mayne and Justice 
Browne. But even if the doctrine of marital compulsion 
•does apply in Ceylon, it is a doctrine which, according to the 
decision of the Privy Council in the case of Broivn v. 
Attnriicy-GeneKal of New Zealand [(1898) Appeal Cases 
No. 234), can find no application where the only evidence 
before Court is the existence of the relationship of hus- 
band and wife between the accused. This case, which is 
binding upon me independently as a decision of the Privy 
Council, has been followed in England in Queen v. Baines and 
others [(1900) 69 Law Journal, p. 681]. If the English cases 
bearing on the doctrine of marital compulsion are referred 
to it will appear that great diversity of opinion has prevailed 
among judges from early times as to the class of offences to 
which it applies and the circumstances under which it could 
be invoked. There are decisions in which the presence of 
the husband has been held not to excuse the wife ; but there 
is no case in which the doctrine has been introduced on the 
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mere strength of evidence stewing that the two accused per- In the 

fftdttcv cif 
sons are so related. In an old case — see Reg. v. Cruse [(1838) ifig Jntes- 

8 C. & P. at p. 555]— Justice Burrough told the jury that, ^'^H^K 
where the wife was in company with the husband, the law Kirby, 
always presumed her to be under his control, although the <^eceased 
jury as married men knew that the contrary was often the fact. 
So far as I am aware, the doctrine of marital compulsion has 
never been put higher than this. It would open a wide vista 
of immunity to servants under the Labour Ordinance if I 
Were to hold that that doctrine applied to cases like the pre- 
sent, in which the charge is one of statutory contravention by 
each of the accused parties of a;n independent contract. The 
appeal is dismissed. 



In the matter of the Intestate Estate of KIRBY, 

DECEASED. 

Present: WOOD Renton, J. 
Argument : soth August, 1909. 

JtTDGMENT : 23rd August, 1909. 

Proxy — Proxy in favour o/ one partner of a firm of proctors — Authori- 
ty for the firm to appear— Application for sole testamentary juris- 
dictiou — Petition in support necessary — Courts Ordinance (No. i of 
1889), sec. 70. 

A proxy in favour of a partner of a firm of a proctors is not 
an authority for the firm to appear under that proxy. 

It is the settled practice in applications for the exercise of 
sole testamentary jurisdiction to move tlie Court by petition. 

Application was made by R. W. Byrde, the peti- 
tioner, for a grant of sole testamentary jurisdiction to the 
District Court of Nuwara Eliya in respect of the estate of 
S. W. Kirby, deceased. The petitioner signed a proxy in 
favour of Nigel Inglesant Lee, a Proctor of the Supreme 
Court ; but the petition filed in support of the application 
was signed by Messrs. Liesching & Lee, a firm of proctors, 
of which Mr. Lee was one of the partners. 

The matter was listed for hearing before Wood Ronton, J.,. 
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In the whose attention was drawn by the Registrar of the Supreme 
Me /flies- Court to the above facts. 
^'tate'of Wood Benton, J. : — Can you support this application ? 

/^irdy, Itappearstomethepetitionisnot in order. Messrs. Liesching 
deceased „ -, , n^ j 

& Lee have filed no proxy. 

F. J. de Saram, Jr., for petitioner : — The application is 
under sec. 70 of the Courts Ordinance, which does not require a 
petition as a necessary document. I am instructed by Mr. 
Lee, whose proxy is filed, and the other papers are in order, 
if the petition is unnecessary. 

Wood Ren ton, J.: — Asa matter of practice all applications 

of this nature are made by petition. 

c. a. V. , 
Order. 

Wood Renton, J. — As regards the substance of this 
application, the papers are quite in order. But the Registrar 
of the Supreme Court has properly drawn attention to the 
fact that while the petition is presented by Messrs. Liesching 
& Lee, on behalf of Mr. Byrde, the proxy which accompa- 
nies it is in the name of Mr. Lee alone. This is clearly irre- 
gular. Sees. 24 and 27 of the Civil Procedure Code requires 
by necessary implication that the proctor who makes an ap- 
plication to a Court on behalf of any party shall be the 
proctor to whom the proxy is granted. Mr. de Saram argued 
that the irregularity, if any, was an immiaterial one, inasmuch 
as sec. 70 of the Courts Ordinance, under which the present 
application is made, does not prescribe the mode of moving 
the Court for an order as to the exercise of sole testamentary 
jurisdiction. It is, however, the settled practice in suchcafcies 
to move the Court by petition ; and where that practice is 
adopted; as it ought to be, the provisions of the Civil Pro- 
oedure Code must be complied with. I have thought it 
right to deal with this question specifically as I have noticed 
-a similar variance between the petition and the proxy in 
other cases, and particularly in matters coming before the 
Supreme Court from the district of Kandy. Mr. de Saram 
intimated that if I was against him on the point I have been 
dealing with he was prepared to withdraw the present peti- 
tion and present another in the name of Mr. Lee alone. 
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I think that thia course should be adopted; and I adjourn Saihuk- 
the application so as to enable anew petition to be presented. y 

Vachchi- 
— ravagu 



SATHUKKUMMA vs. VACHOHIKAVAGU <-t al. 
No. 5,904, C. R., Batticaloa. 

Pri'KCid : MiDDLBTON, J. 

Argument : 6th Auyuaf, 1909. 
Judgment : 23rd Atcgnst, 1909. 

Agreement — Informal writing— Ordinance No. 2i ofi^ii, sees. 6 & 7 
— Prescription — Death —Interruption . 

A document contained an agreement to pay a sum of Rs. loa 
within three mouths. It was stamped with a stamp of the value 
of twenty-five cents, but was not notaiiallj' executed. 

Held: That tlie document was a written agreement not 
falling within the description of instruments set forth in sec. 6 of 
the Ordinance No. 21 of 1871, but was suliject to the terms of 
sec. 7, prescribable after the expiration of six years. 

Where prescription had begun to run in the lifetime of a 
payee it would not be interrupted by the death of the payee or 
the nou-appoiutmeut of an administrator to his estate. 

The defendants, by an informal writing executed and 
witnessed in Tamil and described in the body of the document 
itself as "deed", "un-notarial bond" (Tamil : net elerdu 
oerdi), acknowledged themselves to have borrowed and re- 
ceived from one Sinnetamby the sum of Rs. 100. The 
document continued as follows : — "We shall pay this sum of 
Rs. 100 within three months next ensuing unto thesaid V. W. 
Sinnetamby in one instalment, and cause endorsement to be 
made thereon and redeem this, and it cannot be accepted that 
the debt was paid in any other way ; and in default of pay- 
ing" (here followed stipulation as to payment of interest). 
The writing further declared that "this un-notarial bond was 
written on 25 cts. stamp." It.was dated the 26th July, 1901. 
The original creditor Sinnetamby died in 1903, and the pre- 
sent plaintiff sued as assignee from Sinniah's administrator, 
the alleged assignment being referred to at the foot of the 
■writing in question in the following terms : — "The amount 
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Sathuh- mentioned in [this has been assigned to N. Sathul-ckumma by 
kiimma ^^^^ ^^_ .^^g^g^ ^^^^^ ,.^j^ December, 1908. (Signed) N. K. 

Vackchi- Nallatamby, Notary Public." 
ravagu 

The defendants pleaded that the action was prescribed; 

and at the trial it was admitted by plaintiff's counsel that 

sec. 7 of Ordinance No. 22 of 1871 governed the case ; but the 

District Judge held the decision of the Supreme Court in 

Kulunder<'l v. Ktindcpcrumal [(190.5) 9 N. L. R. p. 350] 

operated in favour of the plaintiff, and accordingly gave 

judgment for him. The defendant appealed. 

Saiisuiii (Pn'iis with him) for a-p-pellank -.—KulandevM 
V. Kandeperumal (supra) is no authority at all in the present 
case, inasmuch as the cause of action arose in the lifetime of 
the original creditor, and prescription once beginning to run 
cannot be interrupted. See Si,nnetam'by'\. Vairavy [(1878) 
1 S. C. C. p. 14] ; Sinndamhy v. Ma-ra Levvai [(1902) 6 
N. L. R. p. 50]. 

Sumpxyo, K.C., for respondent: — The Judge was undoubt- 
edly wrong in the view be took of the case ; but it is submitted 
that sec. (i of the Prescription Ordinance should govern the 
case, inasmuch as the document in question is a "bond con- 
ditioned for the payment of money", the condition being the 
stipulation to re-pay within three months. 

With regard to the admission by plaintiff's counsel at 
the trial that sec. 7 governed the case, it is submitted that 
though counsel can bind a party by admissions as to facts, it 
is not so with regard to the law. 

That a twenty-five cents stamp was affixed to the docu- 
ment is significant. It cannot, therefore, be treated as a pro- 
missory note {vide Stamp Ordinance). 

In Kumarcweloe v. M. Bawa (Wendt, p. 297), the 
language used and the intention of the parties, as evidenced by 
the circumstances proved, were given weight to. Similarly 
here, the period of prescription must be determined by the 
same tests. 

Sansoni in reply :— Bonser, C. J., in Tissera v. Tissera 
£(1896) 2 N. L. R. p. 238], held the document in question to be 
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a bond because it was notarially attested. In the present Sathuh- 
case not only was the document itself not notarial, but it was y_ 
by mere endoraemeut, and not by notarial transfer, that the as- yachcM- 
■ signment to the present plaintiff was made. 

t:. a. >:. 
Judgment. 

jMiddleton, J. — This was an action dn a document ob- 
ligatory m'arked.^A, and dated 26th July, 1901, for Rs. 100, by 
the endorsee from the deceased payee's administrator against 
the makers. 

The defence was prescription by a six years' limit under 
sec. 7 of Ordinance No. 22 of 1871. 

The Commissioner of Requests, on the admission of both 
parties that the docuoient came within the terms of sec. 7 of 
Ordinance No. 22 of 1871, held that it was not prescribed, as he 
■agreed with the counsel for the plaintiff that the period be- 
tween the death of the payee and the grant of letters of ad- 
ministraton should be deducted ; and on the authority of 9 
N. L. R. p. 350, which he critically conceded to be sound law> 
gave judgment for the plaintiff. 

It was contended by counsel for the appellants that this 
decision was wrong, and it was admitted to be so by the 
learned counsel for the respondent. 

The Commissioner of Requests seems to have overlooked 
the fact that here the prescription had begun to run before 
death of the jjayee himself, and would not be interrupted by 
the payee's death or the non-appointment of an administrator 
to his estate. In the case relied on the cause of action arose 
after the death of the intestate. 

It was contended, however, before me for the respondent 
that the document in question did not come under sec. 7, but 
under sec. 6 of the Ordinance, as a bond conditioned for the 
payment of money, and would have a ten years' limit. 

Counsel for the defendant referred me to Tissera v. 
Tissera (2 N. L. R. p. 238), and counsel for the respondent to 
a case in Wendt's Reports, p. 207, and the Stamp Ordinance 
No. 3 of 1890. 

The document apparently is stamped as a bond not over 
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De Silva Rs. 100 with a twenty-five cents stamp, but it is not notavi- 
Tdiam ^^^ executed. The amount mentioned in it was asyigned by 
Beebee deed dated 6th November, 1908, notarially executed apparent- 
ly, as appears from the endorsement. 

I have looked into the case of Snpprani(ini((7ipulle v. 
Kalikuttjj (11 N. L. R. p. 71), where I followed the case of 
Tissern v. Tissera, and referred to the case in Wendt's 
Reports as supporting my view there, that the document in 
question which was notarially executed was a bond within 
the meaning of sec. 6. 

The present document in my opinion does not fall, with- 
in the category of a bond conditioned for the payment of 
money, though it may have been stamped as such as a^matter 
of precaution. 

in my view the document is a written agreement not 
falling within the- description of instruments set forth in . 
sec. 6, and is subject to the terms of sec. 7, prescribable after- 
the expiration of six years from the date of the breach of its 
terms, which would be on the 26th October, 1907. 

In my opinion, therefore, the judgment of the Commis- 
sioner of Requests must be set aside and the action dismissed, 
with costs in both Courts. 



DE SILVA vs. JELL AM BEEBEE et al. 

No. 19,549, D. C, Kandy. 

Present : Hutchinson, C. J., & Middleton, J. 

80th August, 1909. 

Issues— Trial— Judgment on certain issues only - Civil Procedure Code; 
sec. 147. 

Elven with thei consent of parties, a separate judguient 
should not be given on only some of the issues raised at a trial. 

The three defendants in this case were sued on a number 
of promissory notes alleged to have been made by them in 
favour of one Hadjiar, deceased. The making of the notes in 
question was denied by the 1st defendant, who also pleaded 
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Tthat they had been materially altered. The 2nd and 3rd de- De Silva 
fendants admitted having signed the notes, but pleaded that jgiiam 
they were minors at the time, and also that certain payments Beebee 
had been made by them in part payment. 

Of the issues framed at the trial the first two were with 
regard to the signature of the Ist defendant and the material 
alteration pleaded by her. The other issues were directed to 
the question of the alleged minority of the 2nd and 3rd de- 
fendants and the part payments relied on. 

Some evidence having been taken on the Ist and 2nd 
issues, the Judge gave judgment against the 1st defendant, 
and fixed the case for trial on the other issues for a later date. 

The 1st defendant appealed. 

H. A. Jayaiuardene for defendant-appellant. 

Allan Drieberg, for respondent, took the preliminary 
-objection that an appeal did not lie in the case at the present 
-stage, as final judgment had not yet been delivered. Whether 
part payment had been made had yet to be decided. 

H. A. Jayawardene, for appellant, cited Supramanian 
V. Changrapillai (2 N. L. R. p. 17). 

Drieberg in reply : — The case cited was decided on sec. 
147 of the Civil Procedure Code, and, therefore, easily dis- 
tinguished from the present. 

Judgment. 

Hutchinson, C. J.— I think the Judge ought not, even 
with the consent of the parties, to have given a separate 

.judgment on the first two issues. He ought to have tried 
all the issues and given one judgment in the whole case. It 
is very inconvenient to try a case piecemeal ; and, as in the 
present case, it causes delay in the final decision of the case, 
when that is an appeal against the judgment on one or more 

•of the issues before the others are tried. 

We direct this appeal to stand over until the whole case 
is tried and send the case back to the District Court to hear 

:and give judgment on the whole of the issues. The costs of 
the appeal to await the final decision. 

MiDDLETON, J. — I agree. 
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Fernando FERNANDO vs. MENIKRALA ARA.CCI. 



V. 



Aracci 



^^i^' NO. 5,393, C. R., Anuradhapura. 

Pirseiit : HUTCHINSON, C. J. 

Argument : 1st September, 1909. 
Judgment : and Septemher, 1909. 

Action against public servant— Notice before action— Ci-vil Procedure- 
Code, sec. \(>\ — Cattle vouchers — Inaccurate particulars — Damages. 

The plaintiff sued the defendant (au Arachchi) and another 
for damages. Due notice was given 1o the defendant of the 
action as required by sec. 461 of the Civil Procedure Code. The 
Judge held that there was a misjoinder of paflie.s, and the plain- 
tiff then brought the present action vcithout giving fresh notice. 

Held: That the notice given before the first action was. 
sufiScient notice of the present action. 

Where certain particulars were inaccurately entered on a 
cattle voucher by an Arachchi, and certified to by his superior 
ofiScer, the Korale, 

Held: That the Arachchi was liable for any damages which 
might arise as a natural and probable consequence of the 
inaccuracy. 

The plaintiff -respondent, as purchaser of a number of buf- 
faloes, obtained from the defendant-appellant (the Arachchi) 
cattle vouchers, in which,- however, his name was inaccurately 
entered as "Pedru. Perera" The vouchers were certified by 
the appellant's suijerior officer, the Korale. As a result of the , 
mistake, during the respondent's journey to Colombo his- 
buffaloes (together wi th 10 othfir head of cattle purchased about 
the same time, and for which another Arachchi also had given 
him similarly inaccurate vouchers) were detained in the Kuru- 
negala district by the Adigar for a period of 45 days, two of the 
buffaloes dying during this detention. The respondent made 
the appellant and the other Arachchi co-defendants in a 
District Court action for damages consequent on the inac- 
curacies in the vouchers, having given the requisite notice 
under sec. 461 of the Procedure Code. The Judge was of 
opinion that there had been a misjoinder of parties ; and hi&- 
order was to the effect "that separate actions should be insti- 
tuted against the defendants separately in respect of the 
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-separate causea of action. Costs of these proceedings up io Fernando 
date to be borne by plaintiff." The respondent then brought Menik- 
the present acti'on without giving the appellant another notice '^'^^"' . 
under sec. 461. Judgment was given in his favour, and the 
defendant appealed. 

Balasinghatn for defendant-appellant : — 1. A fresh 
notice under sec. 416 should have been given us. The ob- 
jection is not merely technical, as it is easy to conceive of a 
case in which a similar omission might enable a defendant to 
plead that an action is prescribed. 

2. Our superior officer, i.e., the Korale, and not we, 
-should have been sued, seeing that whatever carelessness we 

may have been guilty of in filling u^p the vouchers the 
Korale certified them as correct. 

3. Damage is too remote, in that the occurrences com- 
plained of were not the probable consequence of our act. In 
any case the claim on the ground of detention is excessive. 

H. A. Jayawardene for respondent : — 1. The previous 
action must be considered as withdrawn only as against the - 
present defendant, so that the original notice still operates 
[of. LeMesurier v. Murray (1898) 3 N. L. R. p. 113]. 

2. As regards the cfuestion of damages, that was a 
question of fact for the Judge. Appellant is bound in appeal 
by the Judge's finding on the facts. 

Balasi7igham in TST^lj :— The District Court record did not 
shew that any leave to institute a fresh action was given, and 
accordingly sees. 406 and 407 of the Procedure Code must be 
given effect to. 

c. a. V. 
Judgment. 

Hutchinson, C. J. — The first objection taken by the ap- 
pellant is that no notice of this action was given as required 
by sec. 461 of the Civil Procedure Code. The plaintiff gave 
notice to the defendant one month before the institution of 
the previous' action in the District Court ; the action in the 
District Court was brought against two defendants ; the Judge 
held that there was misjoinder of causes of action, and that 
separate actions should be brought against the defendants 



56 THE APPEAL COURT REPORTS. 

Cornelis separately in respect of the separate causes of action againsst. 
hanty each ; but he made no decree or order, except an ordterthat- 

^- the plaintiff should pay the costs up to the date of his order. 

nayake The plaintiff thereupon brought this action -without giving' 
any fresh notice. I hold that the notice was' sufficient. 

The second objection is that defendant is not liable be- 
cause in preparing the vouchers he was merely acting as a 
clerk to the Korale, whose duty it was to issue them. The 
defendant is an Arachchi, the cattle belonged to his diviBidn; 
and he executed the vouchers at the plaintiflE's request ; and 
the Korale certified on the back of them that they were cor- 
rect.. In my opinion the defendant is liable for any damage 
caused by his negligence in filling up the vouchers. 

As to damages, the loss directly incurred by the plaintiff' 
owing to the detention of the cattle in consequence of the 
inaccuracies in the vouchers was a natural and probable 
consequence of the inaccuracies, and the defendant is liable 
for it. But the death of two of the animals was not a 
natural or probable consequence of their detention. 

The decree is amended by giving judgment for the plain- 
tiff for Rs. 42 only and the costs of the action. No order as 
to costs of appeal. 



CORNELIS APPUHAMT ?'s. DISSANATAKE. 

No. 12,332, P. C, Nbgombo. 

Present: Wood Rbnton, J. 

ARGUMENT: 2eth August, 1909. 

Judgment • soth August, 1909. 

Criminal trespass— Criminalintimidation— Attempt to cause grievous 
hurt by shooting— Penal Code, sees. 433 & 486. 

Where a magistrate fouud that the accused entered iato the 
complainaut's land to intimidate him, and pulled out a pistol to 
threaten him, and convicted the accused of (i) criminal trespass, 
with intent to commitithe offence of criminal intimidation, and 
(2) criminal intimidation under sees. 433 and 486 of the Ceylon 
Penal Code, 

Held: That the conviction was_riglit,,iu the circumstances.. 
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The appellant was charged in the Police Court of Comelis 
Negombo with having committed (1) criminal treepasB with hwmy 
intent to commit the offence of criminal intimidation, and (2) ^J^^^ 
criminal intimidation (under aecB. 4i53 and 486 of the Penal nayake 
Code). The Police Magistrate convicted the appellant of these 
ofEences, and sentenced him to undergo one month's rigorous 
imprisonment, and also required him to give security to keep 
the peace. The Magistrate's opinion on the evidence led was 
to the following effect: — "The accused, I think, entered into 
the complainant's land to intimidate him, and has pulled out 
a pistol to threaten complainant with." 

H. A. Jayaivardene for respondent : — Though the petition 
of appeal dealt at length with the evidence, an appeal was 
only competent on the point of law certified to. 

Bawa for appellant : — Tes ; the point of law is to the 
effect that the Police Court had no jurisdiction, in that the act 
of the accused amounted to an attempt to cause grievous 
hurt by shooting. This is supported by the evidence. 

Jayawardene for respondent': — The facts as found by 
the Judge must be accepted, and they are to the efifect that the 
accused did no more than make preparations. The complain- 
ant was not put in any danger : no attempt to cause hurt 
was actually made, nor is it proved that it was possible to 
cause hurt by means of the pistol in question. 

[Wdod B,mt()ti, J. — The old English definition is to the 
effect that an "attempt" is committed if it be proved that, 
unless the offender were interrupted, the intended result 
would be produced.] Tes ; but the Judge here held the act to 
be no more than a threat. (St<(rllng p. 792 li seq.) 

Bauu in reply : — L prima, facii' case of attempt to mur- 
der was made out. {Starling p. 798.) 

Judgment. 

Wood Rbnton, J.— I agree with Mr. Bawa that if the 
evidence for the prosecution were literally accepted in this 
case it would disclose an attempt to shoot under circum- 
stances which would make it difficult to contend that it was 



58 "i'Hj^; APPEAL COURT REPORTS. 

Comelis triable in the Police Court. But the learned Police Magis- 
Appu- " 

hatny trate clearly implies in his judgment that h% did not believe 

£)l'ssi;f. that the accused intended to do more than to intimidate the 

nayake complainant. - It has been repeatedly held by the Supreme 

Court [see Baiya v. Nikulas (1906) 1 A. C. R. p. 49; and 

Ahilinu Y.Fernando (1907) 2 A. C. R. Supplt. xiii., and cf. SirU 

naris v. James (1901) .5 N. L. R. p. 93] that if in the course of 

a trial for any. offence punishable summarily the evidence 

discloses a graver offence not so triable, it is not competent 

for a Police Magistrate to select the lesser offence for trial. 

But I am not aware of any authority, and none was cited to 

me in argument, which supports the proposition that an 

offence triable summarily ceases to be so triable because some 

of the evidence might disclose a higher offence if interpreted , 

by the Magistrate in a sense which, however, he rejects. 

The appeal must be dismissed. 
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MUTTURIMEN CHETTY ?'s. THE MUNICIPi ^«««- 

COUNCIL OE KANDT. ci"f^ 

No. 17,260, C. R., Kandy. T/ie 

Munici- 

Present: WOOD Renton, J. CouLil 

of Kandy 

Argument : I4tli Jiih/, 1909. 

JUDGMENT: 17th jnly, 1900. 

Municipal Council— Failure to pay excess for undue consumption of 
water— Right to cut off water supply— Ordinance No. 7 of 1887, 
sec. 124(2). 

Failure to pay the excess chaiged for over-coiisuiiiption of 
water does not entitle the Council to cut off the defaulters water 
supply. 

Allnn Drieherg for appellant. 
Baiua for respondent. 

Judgment. 

"Wood Rbnton, J. — I agree with the learned Commis- 
sioner of Requests that in view of sec. 124(2) of the Municipal 
Councils' Ordinance 1887 (No. 7 of 1887) as re-enacted by 
sec. 6 of Ordinance No. 8 of 1901, and of the decisions of the 
Supreme Court in LaBrooy v. Ismail [(1906) 1 A. C. R.p. 38] 
and Golomho Municipal Council v. Uduma Lehhe Marikar 
[(1907) 1 Leader L. R. 9 ; and cf. Institute of Patoit Agents 
V. Lockwuod [(1894) A. C. p. 347], the validity of the bye- 
laws of the Municipal Council of Kandy, on which the deci- 
sion of the present case depends, cannot be questioned here. 
But I do not think that rule 173 of those bye-laws empowers 
the Municipal Council to cut offi the water supply of a rate- 
payer, who is not in default as regards payment of his. 
ordinary water rate, but has merely used a private supply of 
water for other than domestic purposes. Rule 173 authcrises 
the application of- that drastic remedy in three cases — (i) 
defcult of payment of "the water rate" fifteen days after it 
has become due ; (ii) the doing, or causing, or permitting to 
be done of anything in contravention of the bye-laws in 
chap, xii., of which rule 173 forms a part ; (iii) the wrongful- 
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Mutiu- failure— I am citing only the material words— "to do any- 

^CheUy thing which ought to be done for the prevention of 

V. undue consumption." Can the failure of a ratepayer to pay 
Munici- the excess, which rule 157 of the bye-lawB enables the Council 
P'^l . to charge for undue consumption, be brought under any one 
^°Tandy^'^ these three classes? In my opinion, it cannot. (i)Itis 
not a "water rate". It possesses none of the periodicy or re- 
currence which, in the ordinary sense of the term, is an 
inherent characteristic of a "rate". Moreover, rule 132 draws 
a distinction between the "water rate", which the Munici- 
pality of Kandy is authorised to impose, and "other sums" 
leviable under the group of rules, which includes rule 157. 
(ii) The appellant's failure to pay the excess here in dispute 
is not "the doing, or causing, or permitting to be done" of 
anything in contravention of the bye-laws. It is an omission, 
and not an act. (iii) The words wrongful failure "to do any- 
thing which ought to be done for the prevention of undue 
consumption" refer, and must be limited, to omission to com- 
ply with rules framed for the direct purpose of preventing 
undue consumption. The chapter of the bye-laws which in- 
cludes rule 173 contains a variety of provisions in which the 
words I am considering find a clear field of application. 
Moreover, the bye-laws themselves provide the mode in which 
thess excess charges are to be recovered. Rule 159 enacts that 
the sums recoverable under either of the two next preceding 
bye-laws (including, of course, rule 157) "shall be recovered in 
the manner provided by sees. 281 and 282 of the Municipal . 
Councils' Ordinance 1887 as if the same were expenses direct- 
ed to be paid by the said Ordinance". Sees. 281 and 282 of 
Ordinance No. 7 of 1887 provide for the ascertainment of the 
amount of such "expenses" by the Municipal Magistrate, and 
their 'recovery, in case of default, as "fines". In effect the 
Municipal Council is now seeking to utilise rule ]73 as 
sanctioning an additional — no doubt more effective — mode of 
securing the payment of the charges in question. I do not 
think that rule 173 will bear the construction that the Com- 
missioner of Requests has put upon it. In the present case the 
excess claimed is only Rs. 19-89. The excess charge provided 
for by rule 157 is Re. 1 per 1,000 gallons excess. If the res- 
pondent's contention is right, a householder who owed, or 



THE APEAL COURT REPORTS. 61: 

was alleged to owe, a rupee in respect of an excess charge of Muttu- 
this description, and who made default in paying it, would be chetty 
liable at discretion of the Municipal Council to have the en- _L- 
tire water supply cut off on 6 hoars' notice (rule 174). Much Munici- 
stronger language than is to be found in rule 173 would be q^^^^^i 
necessary for the creation of a penalty so wholly out of pro- of Kandy 
portion to the offence. The proceedings of the Council in 
the present case have been sufficiently startling. No attempt 
was made to enforce payment in the way that the bye-laws pre- 
scribe. The evidence of Mr. .Jayatilleke, the Secretai'y of the 

Municipal Council, in cross-examination on this point, is 

worth quoting : — 

"I demanded from the plaintiff about March, 1908, the 
amount due, Rs. 21-87, /.c, Rs. 19"89 plus 10 per cent, costs, for 
excess water used. Rs. 19'89 was first demanded, and, when 
not paid, a warrant was issued, and the 10 per cent, charge was 

entered in the warrant The amount was not paid. On 

6th May, 1908, I issued a notice on the plaintiff warning him 
that the water would be stopped if he didn't pay his excess. 
The request was not complied with, and I, therefore, stopped 

the supply In everything 1 did I acted under the 

orders of the Council, and not on my own initiative. These 
amounts have to be recovered as fines, not by distress. The 
warrant, as a matter of fact, is irregular. The plaintiff should 
have been summoned to Court." 

In re-examination, Mr. Jayatilleke naively adds : — • 
"Because the warrant was not regular no effort wi\s 
made to enforce it." 

By the admission of its Secretary the Municipal Council 
of Kandy has acted as illegally in the earlier, as I hold it ti> 
have acted in the later, stages of this case. 

I set aside the decree appealed against, and direct that 
judgment be entered for the appellant in terms of paragraphs 
(;3) and (4) of the prayer in his plaint. The appellant must have 
all costs of these proceedings here and in the Court of 
Requests. 
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WEERAZOON vs. GABRIEL APPUHAMY. 

No. 5,036, P. C, KUEUNEOALLE. 

PreHPIlt : HUTCHIJTSON, C. J. 

22n.d Si'iitcinher, 1909. 

Gainino'— Keeping a common gaming placl — Nature of evidence— Sec. 5 
of Ordinance No. T-T of i88g— Search iijarrant -Non-production— 
Prestimption—Secs. ^ & 10 oj Oi'dinauce No. 17 0/1889. 

The mere fact that a man collected thon from the gamblers in 
a place, of which he is not the owuer or occupier, is uot enough 
to bring a charge against him of using a place as a common gam- 
ing place under sec. 5 of Ordinance No. 17 of 1889. There 
should be some additiouil evidence, such as, for instance, that he 
invited gamblers to enter the place, or that he exercised some 
authority in it. 

Where the search warrant is not produced, the presumption 
under sees. 9 and to of the Ordinance does not arise. 

Bawa for appellant. 

Judgment. 

Hutchinson, C. J. — The appellant was convicted on a 
charge that he, having the use temporarily of a shed, used it 
as a common gaming place, an offence under sec. 5(a) of 
Ordinance No. 17 of 1889. The evidence shows that on three 
days in June and July last gambling was going on in a hut 
which is near the appellant's house, but does not belong to 
him, and is unoccupied ; that all classes of men of different 
castes and race — Malays,;^Tamils, and Sinhalese — were aireiated 
there, and that the appellant on each occasion collected thon- 

The Magistrate was satisfied that the hut in which the 
gambling went on did not belong to the appellant ; but finding 
that he collected ihrj)i, he held that this brought him under 
the words of the Ordinance "whoever having the use tem- 
porarily keeps or uses a place as ;i common gaming 

place". 

It has been held that the mere fact of a man collecting 
thon from the gamblers in a place of which he is not owner 
or occupier is not enough to bring him within sec. 5(a). There 
should be some additional evidence, such as, for instance, 
that he invited gamblers to enter the place, or that he exercis- 



THE APPEAL COURT REPORTS. 63^ 

eil some authority in it; S. C. Minutes of 6th August, 1909, Pereta 

P. C, Colombo, No. 8,743, referring to Weerakoon's Reports v. 

21 ; and 3 Tambyah 71. The appeal must, therefore, be ,^'''\ 
allowed. 

I should say that the warrant on which the Sub-Inspector 
says that he searched the place, was not produced ; so that 
the presumptions mentioned in sees. '.) and 10 could not arise. 
And there is no evidence as to the date of the warrant or the 
date of the search. 

The conviction is set aside. 



PERERA KANGANY f.s. RAN MENIKA. 

No. 769, P. C, AVISAWBLLA. 

Present: HUTCHINSON, C. J. 

21st Scptcnihei\ 1909. 

Warrant of arrest — Quitting service without notice — When warrant 
should be issued — Re-issue. 

A warrant of arrest shouW not be issued as a matter of course 
upon every charge of a petty offence without any allegatiou that 
the person charged cannot be found, or that a summons will not 
to be effectual to secure his presencf. 

A magistrate once having dismissed a charge cannot re-issne 
the warrant without some fresh material to go upon. 

Seneviratne for appellant. 

Judgment. 

Hutchinson, C. J. — On the 2.5th May, 1907, a written 
complaint was made to the Magistrate that the appellant on 
the 9th May, 1907, being an agricultural servant under a 
verbal contract of hire and service for one month, renewable 
from month to month, quitted the service of her employer 
without leave orreasonabln cause before the end of her term 
of service or previous warning of her intention to determine 
the contiMCt, an offense under sec. 11 of Ordinance No. 11 of 
1865. 

At the foot of this is a note signed by the Magistrate ; 
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Selva- "Sworn to this 25th May, 1007", which, I take it, means that 

^nma it was s worn to by the complainant. Upon this a warrant was 

V- issued. On the 31st there is an entry in the journal : "Accused 

^per iiot pointed out. Case dismissed." This is signed by the 

Upathar Magistrate. 

The warrant was re-issued several times' by the same 
Magistrate, and by his successors in oiBce, without any 
further information or evidence ; until finally on the 23rd 
August, 1909, the appellant was brought before the Court ~bn 
the warrant, and on the 1st instant she was convicted on the 
■ charge. 

I think that the complaint upon which the warrant was 
issued did not contain sufficient material to justify the issue 
of a warrant. A warrant of arrest should not be issued as a 
matter of course upon every charge of a petty offence with- 
out any allegation that the person charged cannot be found, 
or that a summons is not likely to be efirectual to secure Ms 
presence. Nor do I. think that it was open to the Magistrate 
having once dismissed the. charge to re-issue the warrant 
without some fresh material to go upon. 

The respondent's Counsel urges that when the Magistrate 
recorded that the case was dismissed he did not mean that, 
but only that 'for the present it should sfand over. Icannot 
accept that explanation. 

I must allow the appeal and set aside the conviction. 



SBLVAXATAGI AM]\IA rt aJ. /vs. KANDAPPER 
UPATHAR d nl. 

No. 11,23;!, 0. R., Batticaloa. 

Prrx'iit : HUTCHINSON, C. J. 

3rd Si'/iti'iiihi'i; 1909. 

Bo7!d~W!iH>ig not notarially exeaUed-Pyesciiption^Terms—Sec. 6 
of Ordinance l\o. 22 0/1871. 

A writing not signed, senled, delivered, or notarially executed 
cannot be considered <i bond so that llie terms of sec. 6 of the 
Prescription Ordinance (No. 22 of 1871) may apply. 
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The appellant was sued in this case on an instrument Selva- 
(non-notarial) executed by him (in Tamil) on the 22nd Fe- Amma 
bruary, 1900, whereby he acknowledged having "received on '^■ 
loan, prior to this date, on loan from Sinnatamby Vanniah per 
the sum of Rs. 106-25". The writing continued as follows: ^P'^thar 
"I consent that I shall pay this unto the said Sinnatamby 
Vanniah in one instalment within the term of next three 
months, and shall redeem this deed duly receipted therein ; 
that I shall ma,ke no other excuse whatever for non-payment 
of this ; that in default (stipulation as to interest) he shall sue 
at law for (amount due) and shall recover from all the pro- 
perties whatsover belonging to me and from myself. I have 
had this deed executed." 

Then followed a sentence to the effect that "this un- 
notarial;|deed" had been executed on a 50 cts. stamp, and below 
this a note (subsequent in date) that the document had been 
assigned to the plaintiff. 

Sinnatamby Vanniah died in September, liJO'* ; the asHign- 
ment to plaintiff was made in December, 1908 ; and action 
was filed in February, 1909. 

The appellant pleaded prescription, and the Commis- 
sioner decided against him in the following terms : — "He 
makes no allowance for the time between the death of the 
intestate and the granting of letters. I am of opinion that 
where prescription has begun to run it is arrested at the death 
of the debtors, and continues to lun from, the date on 
which letters of administration are granted; otherwise by 
protracting an inquiry, on an application for letters the claims 
of deceased creditors could be defeated utterly." 

The defendant appealed. 

Wadsivorth for defendant :— The writing is prescribed in 
tj years. The Judge's reasoning is quite unwarranted. C. R., 
Batticaloa, No. 5,901 (S. C. M., 23rd August, 1909, and 5- 
A. C. R. p. 49). 

Kanagasahai, (J. Joseph with him) for respondent : — 
Tie document is a "bond", and is therefore prescribed in 10 
years. Thompson, vol. ii. p. 323 and foot-note ; and Wendt, 
p. 297, entitle us to look on it as a bond. 
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The Judgment. 

Chair- 

D^R^C Hutchinson, C. J. — The respondent'a counsel very pro- 

Kalutara perly admitB that the reason given by the learned Commis- 

Guru- BJoner cannot be supported, and that the time having begun to 

name jmi against the original promisee in his lifetime, i.e., 22nd May, 

1900, the six years will have to be reckoned from that date. 

He ias urged that the writing upon which the action is 

brought is a bond, and that the case therefore falls within 

sec. t) of the Prescription Ordinance. 

But whether we adopt the definition of "bond" given in 

Tim'ra V. llsxpi'd, 2 N. L. R. p. 238, or the ordinary English 

definition of it, this writing is not a bond, because it is neither 

signed, sealed, and delivered, nor it is notarially executed. 

The appeal must be allowed, and the action dismissed 

with costs. 



THE CHAIRMAN, D. R. C, KALUTARA vs. GURU- 

NANSE. 

No. 11,446, P. C, Kalutara. 

Present: Hutchinson, C. J. 

lOtli Septenihrr, 1909. 

Encioachment- Building along a thoroughfare Ordinance No. \o of 
i86r, sec. 85. 

The woirl "along" in sec. 86 of Ordinance No. lo of 1861 does 
not mean "on", l)iit has the sense of "alongside". 

WiiUn- Pcirira, K.C.,S.-G., for complainant-appellant. 

Judgment. 

Hutchinson, C. J.— 1 think that the Magistrate has mis- 
understood the word "along" in sec. 86 of the Ordinance No. 10 
of 1861, which forbids the erection of any building along any 
thoroughfare without such previous notice being given as' is 
therein mentioned. The meaning of the word "along" or 
■"on", both of which are used in sec. 86, depends on the con- 
text ; and I think that in that section "along" does not mean 
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the same thing aa "on", bat has rather the same of "along- The 

side." The same point was decided by Grenier, Acting man, 

Justice, in No. 27,22i, P. C, Panadnre, in revision on the 23rd ^; ^- ^■' 

Kalutara 
June, 1908. The acquittal is, therefore, set aside and the case v. 

sent back for trial. ^^';^^'; 

*THE .CHAIRMAN, DliTRICT ROAD COMMITIEE, 
KALUTARA vs. FERNANDO. 

{In Revision.) 

No. 27 224, P. C, Panadure. 

Present: Grenikr, J. 

iyd June, 1908. 

Solicitor-General for the Crown. 

Judgment. 

GrENIBR, J. — The Chairman of the District Road Committee of 
ICalutara charged the accused in this case with au offence under sec. 
?6 of Ordinance No, 10 of 1861, in that he comnieuced to put up a 
building on a land called Eramudugahawatte, bordering the Colombo 
and Galle Road, at Pattiya South, without giving previous notice, as 
required by that section. The accused was duly summoned, and the 
Magistrate charged him, as in the plaint, under sec. 86 of Ordinance 
No; 10 of 1861. The accused made a statement to the effect that the 
building he had commenced to put up was not close to the road, 
that the road-overseer measured the distance and shewed him where 
to put up the posts, and that, after he had learnt abSut the require- 
ments of the Ordinance, and after he had begun to build, he gave a 
petition, to whom it does not appear. 

The Magistrate, thereupon, without making any definite order, 
or recording any evidence, made the following entry : "Complainant, 
the Mudaliyar, savs the building is a fathom off the road, and that it 
does not encroach." The Magistrate then proceeded to interpret 
the word "along" any thoroughfare, and was of opinion that the 
building being off the road the case fell outside the meaning of the 
Ordinance and that a building, unless "on" the road, in some degree 
is not a building "alon^" the road. 

No formal order of acquittal was however entered. The Magis- 
trate added a note to his judgment, if I may so describe it, in which 
he refers to the practice and custom of many years in many districts 
in support of his view, and of his interpi-etation of the section in 
question. For certain reasons, which are set out at length in an 
affidavit sworn to by Mr. Couroy, the Chairman of the District Road 
Committee of Kalutara, no appeal was taken from the order of the 
Magistrate, and I have been asked by the Solicitor-General to deal 
with the case by way of revision. The application was based on the 
ground that the acquittal was wrong; but, as I have pointed out al- 
ready, there has been no order of acquittal entered by the Magistrate. 
I sliall, however, deal with the order as one by which the Magistrate 
has practically found the accused not guilty of the charge preferred 
against him. 

It seems to me that the Magistrate has not correctly interpreted 
the meaning of the word "along" as used in sec. 86. The meaning 
intended to be given to the word in the connection in which it has 
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DISSANAIKE vs. ELWES. 

No. 18,928, D. C, Kandy. 

Prcwilt: HUTCHINSOy, 0. J. , & MiDDLETON, J. 

Argument : : SOth Av.gud, 1909. 
Judgment : nth Spptember, 1909. 

Kandyan Laic—Coniracis by ininors — ValidHy. 

Contra ts b}' minors, under the Kaud5'an law, aie voidable 
only, and not absolutely void. 

H. A. J(iyaiV((i-dc'iu' (with him Gooray) for appellant:— 
Under the Kandyan Law a minor is competent to con- 
tract at the age of sixteen, (Sawer p. 28). It has been held 
in Siriwarchina v. Lolm Banda (1 S. C. R. p. 218) that con- 
tracts by minors are voidable only. It has been decided that 
Kandyan minors do not attain majority by marriage, unlike 
minors whose status is governed by Roman Dutch Law. 

If the Supreme Court now holds that contracts by 
Kandyan minors are absolutely void, the position would be 
this: while a 'minor under Roman Dutch Law, who is 16 
years of age and married can contract, a Kandyan who is 20 
years of age would not have contractual rights. 

To bring the minors under the two systems of law on an 



been used is "by the side of" any thoroughfare; and it would be 
stretching its meaning to an extent not warranted by the definition 
given of it in standard dictionaries if it is made synonymous with the 
word "on". When we speak of a building being along any road or 
thoroughfare we do not mean that it is actually on the road or 
thoroughfare; just as when we speak of a brook running along by 
the hedge we do not mean that the brook runs on the edge. There 
are of couise other meanings attached to the word "along"; but it 
seems to me that the draftsman of this Ordinance when he used the 
word "along" any thoroughfare meant "by the side of any thorough- 
fare". To give another illustration, when we say that trees grow 
along the road we do not mean that they grow on the road, but by 
the side of it. 

I am of opinion that the Magistrate wrongly interpreted the 
word "along" as used in the Ordinance. 

The proceedings must be quashed, and the case sent back for 
trial in due course. 
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equal footing it is necessary that it should be decided that 
the contracts of Kandyan minors are voidaVjle, and not void. 

Elliot (with Samarawiclcri'me and R. L. Prrrira) for 
respondent : — We must be guided by law as it is under the 
Roman D.atch Law, and not the Kandyan Law, which is rather 
vague. The case of Siriurirdene v. Luku Bdiuht refers to 
the general rule that contracts by minors are voidable, and is 
not restricted to Kandyan, although the parties happened by 
chance to be Kandyans. It has been held that contracts by 
minors are absolutely void, and not merely voidable \_Guna- 
sah'n- T. Baron (5 N. U R. p. 278)]. 

Judgment. 

HUTCHINSOI^-, U. .J.— The first question in this case is, 
whether by Kandyan Law a sale of his or her property by a 
minor is void, or is only voidable. If we hold that the sale 
is only avoidable, the other questions which have been dis- 
cussed need not be considered. 

The fact that the minor is a married woman at the date 
of the sale does not efEect the question. For although a Low- 
country Sinhalese woman under 21 years of age attains 
majority by marriage (by virtue of the Roman Dutch rule, 
which, in the case of Low-country Sinhalese, is preserved by 
sec. 2 of Ordinance No. 7 of 18(j;j), it has been deciiled that 
this rule does not apply to Kandyans ; so that a Kandyan 
woman who marries under the age of 21 is still a minor until 
she attains that age. 

If Sawer and Armour are to be taken as authorities, a 
sale of his land by a minor was not wholly void by Kandyan 
Law ; butithe seller could "break the bargain" on repayment of 
the purchase money which he had received. No decision of 
the Courts clearly negativing that rule has .been quoted to us. 

Transfers by a minor on sale or as a gift have, after some 
conflict of opinion, been held to be wholly void in cases to 
which the Roman Dutch Law applied ; but there seems to be 
no case reported in which the Kandyan Law on the subject 
has been clearly laid down. In the absence of any such 
authority, and until the Legislature deals with the matter, I 
think that we ought to take the rule of Kandyan Law to be 
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l>issa- as stated by Sawer. The transfer on which this defendant 
"^^^ " relies was made to him by Bandara Menika on the 7th De- 
Ebves cember, 1895. The consideration which he paid for the land 
was Rs. 4,000. He took possession after his purchase, and is 
still in possession. The District Court has found, and I think 
we cannot reject the finding, that Bandara Menika was born 
in April, 1877; so that at the date of the transfer she was a 
minor of the age of 18. She was married at the date, and her 
husband was one of the witnesses who attested the execution 
of the transfer. She attained her majority in April, 1898,. 
and died in January, 1905, without having done anything to 
show that she repudiated the sale. 

The plaintiff was her husband, and is the executor of her 
will, which has been duly proved. He brought this action 
on the 16th January, 1908, just before the expiration of 10- 
j'ears from the day when Bandara Menika attained her ma- 
jority. If, therefore, the sale was not wholly void, it cannot 
now be repudiated by Bandara's executor, and the appeal 
should be allowed, and the action dismissed with costs in both 
Courts. 

MiDDLBTON, J. — This was an action by the executor of 
a deceased Kandyan married minor to recover possession of 
two pieces of land. 

The defence was that the lands were sold to the defend- 
ant in December, 1895, for Hs. 4,000, with the consent of the- 
deceased's husband ; alternatively, that the deceased was not a 
minor at the date of the sale, and that defendant had since- 
thereby acquired a title by adverse possession ; that if she was 
a minor, she was estopped by her conduct from denying the. 
validity of the sale, and thereafter on attaining majority by 
acquiescence in the sale ; that the sale was for the benefit of 
the minor, and could not be repudiated, and that the action 
in any case could not be maintained without a tender of the 
purchase money by the plaintiff. The defendant, claimed in 
reconvention to recover, in case the plaintiff be declared en- 
titled to the land, the purchase money Rs. 4,000, and further 
a sum of Rs. 3,000 for compensation for improvements to the 
lands. 
^ The issues settled were as follows : — (1) Was Bandara. 



THE APPEAL COURT REPORTS. 



71 



Menika, plaintiff's testatrix, born on the 10th April, 1877 ; and Dassa- 
was she a minor when she transferred the lands to defendant ^ 
on the 7th December, 1895 ? Ehws 

(2) If Bandara Menika was a minoi', is she estopped by 
her conduct after she attained her majority by acquiescing 
up to the date of her death in the sale, and permitting the 
defendant to remain in '■possession without asserting title 
thereto ? 

(3) If the said Eandara Menika was a minor at the time 
of the execution of the deed, the sale being for her benefit 
can she or plaintiff repudiate the said deed ? 

(4) Can plaintiff have and maintain this action without 
tendering to the defendant the sum of Rs. 4,000, paid by him 
at the execution of the said deed ? 

(5) Whether defendant has planted and improved the 
lands in claim and enhanced its value to the extent of 
Rs. 3,000 ? 

(6) What damages, if any, has plaintiff sustained ? 

(7) If plaintiff be declared entitled to the land, whether 
defendant is entitled to recover Rs. 4,000 consideration for 
the transfer, and Rs. 3,000 compensation ? 

(8) Whether the claim for Rs. 4,000 consideration is 
prescribed ? 

The District Judge gave judgment declaring the land in 
dispute the property of the plaintiff's testator and decreed the 
ejectment of the defendant and quiet possession to the plain- 
tiff ; and further awarded the sum of Rs. 1,247-10 as com- 
pensation to the defendant. 

The defendant (1) appealed on the ground that the deed 
was good according to Kandyan Law, (2) that he had obtained 
a title by prescription, and (3) that the compensation had been 
wrongly assessed, and he should have been awarded the pur- 
chase money in addition. 

A s regards the Kandyan Law, the passages from Perera's 
Armour, p. 2, and Perera's Collection, p. 27, Modder,p. 1, 182 
relied on were all considered in Mxittiah Chetty v. Dingiriyd 
et al. 10 N. L R. p. 371. 

That case decided that a Kandyan minor, married woman, 
did not. attain majority by marriage. 
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Dassa- I have sent for the record in Muttiah Ohetty v. Din- 

naike gii.jy^i^ and I find that the learned District Jiidge, who was- 
Elwes acting as Commissioner of Requests, and gave the judgment 
appealed against in that case, certainly stated as follows:— "I 
am of opinion ander the Kandyan Law (1) a minor is protected 
from the evil effects of contracta entered into by such minor 
during his or her minority, (2) that such contracts are void 
in law, (3) that a Kandyan husband joining with his wife 
in any fontract does not legalise such void contract." ' 

When the case came before the Supreme Court the 
only point argued was that which was decided, and the 
question was never raised whether the contract in questj^n 
was void or voidable ; but following the judgment appealed 
against the judgment of the Supreme Court may have the ap- 
pearance of confirming a judgment which held such a con- 
tract void. 

If, however, the judgment appealed against in that case is 
further examined, I think it appears from the observations of 
the learned Commissioner that he thought the Court had an 
equitable jurisdiction to set aside such a contract, even if it 
were consistent with the existing positive law, and that his 
real ruling on the question was that the contract was voidable 
and not void. 

The Supreme Court judgments all seem to me to decide- 
merely the abstract question whether a Kandyan minor 
attained majority by marriage. 

In my opinion, therefore, it cannot be said that the Su- 
preme Court decided in that case that the contract was void, 
but rather that it was voidable only as being prejudicial to- 
the minor. 

If, however, that case decided that the contract in ques- 
tion was void, its fullest force would be to rule that a promis- 
sory note entered into by a Kandyan married minor in con- 
junction with her husband was void against the wife on the 
ground of minority. 

This would merely be the application of the princi- 
ple of sec. 1 of the Infants' Relief Act of 1874 to Kandyan 
minors in respect to the repayment of money lent, and would 
not effect consequentially or necessarily the voidability of 
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transfers of land, wtich. is governed by special traditions em- Dassa- 
bodied by Sawer and others. v. 

In Siriwardene et al. v. Lokn Bandu, 1 S. C. R. p. 218' 
Burnside, C. J., held that a deed of conveyance of limd by a 
Kandyan infant was voidable and not void. 

Under Roman Dutch Law the conveyance by a married 
woman under the age of [twenty-one of the maritime pro- 
vinces of her immovable property with the consent of her 
husband would be a perfectly good conveyance, as the Roman 
Dutch Law confers majority by marriage. 

The case in VahDerstraaten, p. 251, was of the same kind 
as in Muttiah Chetty v. Dingiria et al., liability on a bond. 
In V. Ukku V. Yataivila Arumedureija, Modder, p. 119, the 
liability was on a lease, and I should gather that in each of 
those cases the Court thought that to hold the minor to the 
obligation would be detrimental or prejudicial to her. 

We find, however, in Muttiah v. de Sllva (1 N. L. R. p. 
358), Bonser, C. J., holding that a joint and several promis- 
sory note granted by a father and a minor son must be held 
:good as against the son, because it must be presumed to have 
been made with the consent of the father. This was under 
the Roman Dutch Law. 

Also under the Roman Dutch Law a sale by a minor of 
immovable property has been held void [3 Br. pp. 12 & 150 
(see also 3 S. C. C. p. 46 ; and 6 N. L. R. p. 367, and the 
authorities quoted there)]. 

I do not think, therefore, we are concluded by the decision 
■of the Full Court in Muttiah Chcttij v. Dingiria et al., and 
I am strongly of opinion that we should hold if possible that 
the contracts of minors are as a general rule not absolute- 
ly void under Kandyan Law, but voidable. 

According to D'Oyley's Notes p. 26, Perera's Collection, 
Sawer's Digest, all Kandyan deeds of transfer of land were 
revocable at pleasure during the life of the alienator on re- 
payment of the purchase money and value of the improve- 
ments, but the heirs of the alienator were excluded from this 
liberty after his death. 

Again, p. 29 Perera's Collection, Sawer's Digest p. 28, a 
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Dassa- youth under sixteen could break a bargain and resume pos- 
^_ session of land he had sold on refunding the value which he-, 
Elwes had received. 

Again at p. 29 Perera's Collection, Sawer's Digest p. 29 
the heirs of a minor had the right to interfere and prevent- 
his selling his property when it came to their knowledge ; and 
if he did so without their knowledge and died in nonage 
they apparently had a remedy to set it aside. 

The same rules apply to females. 

Armour repeats the same doctrine from Sawer p. 2. 

I gather from the text, therefore, that a minor's sale of 
immovables was not absolutely void, but voidable, and was. 
allowed to be avoided only on repayment of the purchasa 
money, and probably and equitably of the value of improve- 
ments. 

I do not think, therefore, we should be conflicting in any 
way with the ruling in Jlid/iah Chetty v. Dingiria by hold- 
ing here that the minor had entered into a voidable contract. 

But here the minor sold the land with the consent of her 
husband, who now seeks to set aside the sale without even 
tendering the purchase money. 

The husband, however, is probably not the only heir ; but 
^ven if the other heirs object, the minor did not die in non- 
age, but after she attained her majority, and without repudia- 
tion of the sale ; and no detriment or disadvantage to the 
minor is proved. 

I would hold, therefore, that this is a sale which ought 
not to be voided, and would dismiss the plaintiff's action and 
allow this appeal with costs. 
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